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PREFACE. 



ExisTiKO productions have so materially disentangled the difficulties, 
and dispelled the obscurities, of the doctrine of Uses, that, in presenting 
the following EJssay to the Profession, I feel the necessity of soliciting 
indulgence. 

Amidst the blaze of talent which has been thrown on this department 
of our law, additional light appeared to me impossible: but iwas re- 
assured by reflecting on its vital importance ; and the absence of a work 
at once short and comprehensive, left the space which I have endeavoured 
to supply. But merely to compress would not sanction the multiplica- 
tion of treatises, and tiierefore I have attempted, with a presumption 
which I hope is not unpardonable to impart to this Essay some degree 
of originality. Law is, indeed, austere and unbending : but her inflex- 
ibility, if too much indulged, would render her stationary, while the 
sister sciences are growing up around her ; and as the principal source of 
improvement is derived from logical and lucid disposition, novelty of 
arrangement should be carefully distinguished from innovation upon prin- 
ciple. When the elements are admitted to retain their energy and ope- 
ration, some scope for combination may be allowed to the theorist ; and 
though definitions are proverbially dangerous, the attempt, if successful, 
is proportionally gratifying. To the student of English Law the greatest 
impediment arises, not from the number, but from the confusion of its 
principles. Adjudications and enactments have perfected it as much, 
perhaps, as human things admit of perfection : but, while its fundamentals 
are admirably congruous, its richness is displayed by its early professors 
with a careless magnificence ; and it appears at once exuberant and indis- 
tinct, baffling the grasp of the most powerful understanding. Of late, 
however, individual industry, which alone can bring simultaneously to 
the unpractised eye the beauties of our juridical system, has been indus- 
triously employed in reconciling its seeming discrepancies, in exhibiting 
its elegant proportions, and in indeavoqring, by a systematic distribution 
of its principles, to exalt its rank in the empire of reason : but, though 
much has been done, much may yet be done ; and the achievements of 
some luminous minds naturally inspire subsequent adventurers with the 
hope of similar success. 

In tracing and unfolding the springs and principles of this abstruse 
learning, I have, therefore, endeavoured to define its terms more accu- 
rately, and symmetrize its parts more harmoniously. 

I have passed rapidly over the doctrine of ancient Uses, partly because 

I)revious labours have rendered further discussion of that antiquated 
earning superfluous, and partly because it elucidates modern trusts 
rather than modern uses. 



IV PREFACE. 

Brevity was unattainable wiliiout compression ; and my observations 
are, in general, inference? rather than quotations : this avowal is due to 
myself, my readers, and my authorities. 

The doctrines of devises and of trusts originated in, and are closely 
analogous to, Uses. Their striking points of community, similitude, and 
difference, have, therefore, been incidentally noticed. 

Powers are an important branch: of Uses ; and hence, notwithstanding 
the necessary imperfections in a partial and transient survey of an exten- 
sive and various doctrine, it was occasionally expedient to contemplate 
their peculiar properties. 

Those whose opportunities of research are limited, and who are unable, 
therefore, to examine theoretical disquisitions, ought, nevertheless, to 
understand the cases which are continually rising up before them. To 
assist these, I have endeavoured, whenever an occasion has been pre- 
sented, to reflect on practice the light of principle. 

Desirous of avoiding repetition, I have frequently referred from one 
part of the Essay to another ; this is mentioned, because, from the same 
wish, the connexion between those parts is often inferential only, and 
therefore may not be immediately obvious. 

I have sometimes entered into detail ; and, as the complexities of the 
subject admit of fallibility in the most penetrating and profound, I have 
sometimes respectfully presumed to canvass and controvert the opinions 
of contemporary writers. But as I have no presumptuous idea of rivalry ^ 
as my ambition is circumscribed by the narrow wish, that my labours 
may prove a preparative to larger and more elaborate publications ; as 
the object of each critical discussion has been only to assist those who 
are still on the threshold of juridical studies, in scrutinizing the ground- 
work of ambiguous doctrines ; I trust that an occasional controversy of 
the respectable opinions of my predecessors will not be deemed illiberal 
or indelicate. Upon the whole, however, the undertaking is arduous ; 
but to myself I have performed a pleasing task ; and I shall not be wholly 
disappointed in the result, if I have succeeded in one of the many im- 
portant ends I have aimed at ; and added, in the minutest degree, to the 
beauty of the noble pile which is the peculiar care of British Jurists. 
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INTRODUCTION. 



There is^ perhaps, nothing in which mankind have evinced so general 
and so laudable an anxiety, as to fix the foundations, and define the limits 
of property. In the early periods of society precision and certainty are 
happily obtained without a sacrifice of simplicity : but among a free peo- 
ple, as sbcial relations multiply, the desire of security, which is the final 
motive of all political establishments, is more fully developed and more 
actively employed, and guards against the latitude of judicial interpreta- 
tion by nice and numerous distinctions. 

Among the various objects which are susceptive of ownership, land 
occupies the first place. Stable and permanent, it engages the affections 
of man in the earliest times, and becomes the basis of an infinity of rights 
before the perishable productions of nature or art have been deemed 
worthy of juridical attention. As civilization advances, it maintains its 
original ascendancy ; and continues the eternal foundation of an increas- 
ing system, which would fall by its own weight but for the unwearied 
assiduity of its professors. Yet so closely connected is this system with 
human afiairs, that the changes wrought by time, and by revolutions in 
opinion and in practice, are perpetually, though silently, consigning some 
of its doctrines and principles to oblivion, or historic remembrance. 
Pressing emergencies and transitory evils afibrd a copious and constant 
supply of improvement or alteration ; — an influx of commercial wealth 
brings along a number of necessities to which land is required to respond ; 
and as the discrimination of more enlightened times gradually unfolds its 
productive powers, its importance is augmented and its modifications are 
multiplied. As new branches shoot, the other parts become, in a manner, 
lifeless and unproductive ; the Legislature, attached to its venerable but 
effete institutions, vainly struggles for their preservation ; and the cre- 
ative zeal of the people forces up devices and expedients which at length 
are sanctioned, and acquire stability by duration. 

But in England, long before wealth and luxury, or the more allowable 
requisitions of commercial life or family convenience, demanded that 
land should enter into k complex and pliable ownership, susceptive of an 
easy transfer, and capable of anticipating a long series of accumulated 
wants, it was framed with an admirable nicety of texture and harmony 
of proportion, and abounded with fine connexions and delicate depend- 
encies. Without an analytical scrutiny, many fanciful rights> were 
assumed as the undoubted laws of nature ; — the principles of particular 
codes possessed a prescriptive privilege to a blind and unbounded de- 
ference ; — they were followed to their consequences with an abstruse 
and technical, though close and beautiful logic ; and their numberless 
ramifications were artificially combined and elegantly systematized, with- 
out reference to their practical result or political utility. 
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IX 



Law is essentially moral ; and moral Judgments and moral feelings are 
substantially the same in all ages and all nations : but it is difficult to trace 
the influence of unsophisticated reason in the formation of estates and 
tenures. And although their characteristic lineaments were engraven by 
a barbarous, yet wonderful polity, their embellishments are principally 
owing to the captivating affinity of methodical arrangemeni to science 
and wisdom. 

The monastic jurists were restless, ambitious, and enterprising ; not 
completely immersed in the darkness of the times ; and driven, by avidity 
for employment and by ignorance of more elegant arts, into the barren 
expanse of metaphysical theology, or the more productive field of muni- 
cipal jurisprudence. Under their auspices, this important department of 
our legal edifice was surrounded with bewildering and inexplicable laby- 
rinths. It became a mysterious science, which required exclusive study 
and application : — the laity in those ignorant ages were unable, and in- 
deed, from their military habits, unwilling to penetrate its obscurities : 
and its cultivation was almost solely confined to the clergy, and chiefly 
to the monks, (a) And even after the publication of the episcopal con- 
stitutions in the reign of Henry III., which forbad ecclesiastics to appear 
as advocates inforo sseculariy and they had entirely withdrawn from the 
temporal courts, (A) accidental circumstances connected their conduct to 
a surprising extent with its nature and history. The doctrine of Uses, 
the subject of the ensuing Essay, is the fruit of monastic ingenuity ; and 
its origin is closely united with important events, with the bent of the 
times, and with the anterior state of real property. 

On the conquest of Italy by the Lombards, the Roman empire was 
finally subverted, and buried in its fall the stupendous and elaborate 
monuments of imperial jurisprudence. The feudal system rose over its 
ruins ; and though, under the powerful influence of scholastic subtilty, it 
changed from a military plan to a civil establishment, yet, under every 
variation its genius remained the same, militating against alienation, re- 
pressing commerce, barring the avenues of social improvement and rigidly 
supporting a proud and oppressive aristocracy. For several centuries 
this prodigious fabric preserved such a mixture of liberty and oppression, 
order and anarchy, stability and revolution, as was never experienced in 
any other age, or in any other part of the world :{c) but while seemingly 
impregnable under the triple rampart of the passions, the prejudices, and 
the habits of mankind, it received a mighty shock from an event whose 
consequences are still immeasurable in the extent of their operation and 
the period of their duration. 

About the year 1130 the Pandects of Justinian were discovered at 
Amalphi.(£f) The severity of criticism has indeed doubted the fact ; and 
perhaps the Pisan Chronicle on which it rests, and which has neither 
name nor date, can scarcely be deemed an authentic document, (e) But, 
however that may be, they were certainly rescued from oblivion. Even 
when Europe had reached its lowest point of intellectual depression, a 
ray from the expiring light of ancient learning shot into the monastic 
cell; and its feeble glimmering, in this dark age, discovered the superiority 



(a) Malmes. Lib. !▼. p. 123. 
(6) 1 Bla. Com. 20. 
(c) Hume, Vol. II. p. 95. 



(d) I Bla. Com. 27. Gibbon says, 1137. 
Decline and Fall. chap. 44. 

(e) Gibbon, chap. 44. n, 89. 
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of Roman institutions to the rude structure of the northern barbarians. 
The Popish clergy were irresistibly attracted by the intrinsic merit or 
the despotic maxims of the civil law : it was connected with Rome, the 
seat of their religion ; and better adapted to preserve to the Church its 
vast possessions than the boisterous spirit of the feudal government^ 
which rendered property, and even life precarious.(y*) Less respected 
as the relic of departed grandeur than as the promise of future greatness^ 
the renovated system awoke an universal enthusiasm in that aspiring body, 
to whom it seemed to open a bright and boundless prospect : they soon 
brought it into vogue over the west of Europe ; and many nations on the 
continent adopted its principles as the basis of their several constitutions, 
blending and interweaving them among their own feudal customs, in some 
places with a more extensive, in others a more coniSned authority. (^) 

But in England, where the violence of feudality was tempered by 
situation, where the bonds of servitude were considerably relaxed, and 
where, upon the whole, mild and rational laws had been long established, 
the imperial code did not meet with the same reception : every attempt 
at an undisguised obtrusion of its maxims was indignantly repelled by 
the jealous and haughty barons ; and their common answer to the prelates 
at the parliament of Merton(A) has been faithfully preserved, and trans- 
mitted to posterity with pride and exultation. 

The clergy, thus disappointed of superseding the common law, did not 
abandon their favourite system : by incorporation with the canon law it 
was partially introduced ; and by a fortuitous coincidence it even found 
admission into real property. The territorial aggrandisement of the 
monasteries was the great object of their zeal and ingenuity ;(i) and the 
doctrine of Uses was drawn from the civil law to give stability to a per- 
nicious artifice by which they sought to enlarge their wealth. When 
every other expedient had failed, this last way (says Gilbert) was in- 
vented, of conveying lands to others to their own use ; and this being 
properly matter of equity, it met with a very favourable construction 
from the judge of the Chancery Court, who was in those days commonly 
a clergyman. (A?) This evasion was crushed in its infancy :(/) but to sub- 
due is not to extinguish ; and the idea being once introduced, however 
fraudulently, it afterwards continued to be often innocently, and some- 
times very laudably, applied to a number of civil purposes. (m) Were 
the merit of men independent of their motives, the monks would deserve 
the praise of discovering the means to endow land with a pliability which 
enables it to assume the most complex forms, and to be transferred with- 
out trouble or publicity : but their impulse to the act was selfish, and its 
consequences unintentional ; and the general adoption of Uses must be 
dated from a period somewhat remote from their introduction. (w) 

(/) Hupae's Hist England, Vol. III. p. 289. (Jfc) Gilb. Uses, p. 3. 

(g) I Bla. Com. 18. (/) 15 R. 3. c. 5. 

(A) 20 H6n. 3. c. 9. (m) 2 Bl. Gomm. 329. 

(0 2 Coram. 268 to 274. (n) Infra, 12, 13. 
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CHAPTER I. 



SECTION I. 



ORiaiN OF USES. 



The simplicity of the common law recognized no estate in land which 
was not invested with legal seisin. At a time when commerce was un- 
known, alienations infrequent, and the security of written evidence 
difficult to be procured, tiie notoriety that accompanied the symbolical 
transfer of this actual seisin more than compensated for its inconve- 
nience. But the universal relinquishment of. the ancient conveyance 
plainly shows its unfitness for a modern a^e, and manifests the incon- 
gruity of a refined state of society with a difficulty of transferring pro- 
perty and *an inflexibility of tenure. In considering the ^ ^^^ , 
primitive condition of Uses, it is proper to give a succinct ^ J 

description of the analogous doctrine of the Roman law, whence, as we 
have seen, arose the idea of the English use. 

The word Use is in the civil law a generic term, under which the 
Roman lawyer classed two species of uses of a very distinct nature, 
namely, the tcsu^sjructtis and the Jidei commissum. {a) The first, 
which sounds so similarly to the English use, in reality no way resem- 
bled it : for its definition, as given by Domat, (a right to use or enjoy a 
thing which is not our own, preserving it whole and entire without 
spoiling or diminishing,) (b) answers more nearly to the bailment of a 
personal chattel. But the exact similitude which the Jidei commissum 

(a) Domat, lib. 1. tit. ii. a. 1. f. f. 1. 1. (6) Ibid. 



ORIGIN OF USES. 



[ 



bears to the English use may be traced in the form which is preserved 
in the institutes of Justinian. Cum igitur aliquis scripserit Lucitts 
Titius hasres esiOy potest adjicere Togo te, Luci Titty ut cumprimum 
poteris hssreditatem meam adire earn Caio Scio reddas^ restituas. (c) 
The person thus constituted heir was called Iixres JiduciariuSy and he 
to whom the testator directed the inheritance to be given, was called 
hasres Jidei commissarius. (d) Thejidet commissuniy which is term- 
ed by Domat (e) a direct substitution to distinguish it from vulgar and 
pupillary substitutions, arose only from testamentary donations, and 
*l 1 1 o^^S^^^^^ ^^ ^^ disabilities of the ^deportatiy Hie peregriniy 
-■ &c. to be legatees. {/) " Various*' (says the eloquent his- 
torian of the Decline and Fall of the Roman empire) <^ was the conduct 
of the trustees in this painful situation. They had sworn to observe the 
laws of their country : but honour prompted them to violate their oath. 
And if they preserved their interest under the mask of patriotism, they 
forfeited the esteem of every virtuous mind. The declaration of Au- 
gustus relieved their doubts, gave a legal sanction to confidential testa- 
ments and codicils, and gently unravelled the forms and restraints of the 
republican jurisprudence.*' (g) 

But it seems rather, that the frequent misappropriation of the fiduciary 
property excited his indignation ; and that the consuls were commanded 
to interpose their authority, ob tnsignem quorundam perfidiamy to 
obviate the frauds, and not to ease the conscience, of the hseres fidu- 
ciarius.(h) 

Until this direction of Augustus the hasres Jidei commissarius had 
only a jus precarium, for which the remedy was by request. Hence 
the Jidei commissum is justly defined ultima voluntas qud quid verbis 
precariis nan civilibus per interpositam personam alicui relinqui- 
tur.{i) The emperor Justinian extended the rights of the haeres Jidei 
commissarius ; and in the absence of a written will, or the testimony of 
five witnesses, compelled the haeres fiduciarius to execute the trust, or 
to hegative its existence by a solemn oath, (k) 

r *12 1 Such was the imperial system to which, when all *other 
*- J devices had failed, the monasteries had recourse to evade the 

statutes of mortmain. In all probability the artifice, as at Rome, was 
partially frustrated by the treachery of the trustees, till the clerical chan- 
cellors converted the conscientious into a legal obligation. Neither 
expedient profited the baffled clergy. Uses were declared to be a subtle 
imaginationy{l) and within the statutes of mortmain. But the Legisla- 
ture could not extirpate the idea from the Chancery. Uses, though 
totally discountenanced by the courts of common law, were considered 
as fiduciary deposites, and binding in conscience by the clergy ; the 
separate jurisdiction of the Chancery as a Court of equity began to be 
established ;{m) and John Waltham, who was bishop of Salisbury, and 
chancellor to King Richard II., by a strained interpretation of the statute 
of Westminster 2, devised the writ of subpoenay returnable in the Court 
of Chancery only, to make the feoffee to uses accountable to his cestui 



(c) Lib. 2. tit 23. s. 2. 

id) Ibid. 

(e) Lib. 5. tit 1. 

(/) Vin. ad. Inst Ub. 2. tit 23. 8. 1. 

(g-) Gibbon, c 44. 



(h) Justinian's Inst. Ub. 2. tit 28. s. 1. 
(t) Md. 
ik) Ibid. s. 12. 
(/) 8t 16 R. 2. c. 5. 
' (m) Spelm. Gloss. 106. 1 Lev. 242. 
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fue tise.(n) And as this equitable writ became a powerful auxiliary to 
the conscience of the trustee, the doctrine of uses was generally embraced 
during the contest between the houses of York and Lancaster. In that 
calamitous age the ordinary horrors of conquest were increased by 
attainders. Uses afforded a protection against forfeiture, (o) and were 
consequently embraced by all whom the civil war bad drawn within its 
vojtex. It was not, however, until the reign of Edward the Fourth, 
that this exotic doctrine acquired strength and regularity, (j^) That 
juncture was peculiarly ^auspicious to its renovation and p «.o -i 
permanent establishment. The unlimited admission of '^ ^ 

subinfeudations had fortunately loosened, instead of rivetting, the well 
connected chains of military tenure ; and the nobility, who alone were 
interested in the support of the original system, and in the suppression 
of uses, were gradually sinking under the powerful but unforeseen opera- , 
tion of the statute Quia emptores* And after the civil war, the feudal 
barons, thinned and enfeebled by that destructive convulsion, were 
unable to resist a practice so consonant to the altered temper and ex- 
panded ideas of the people. But the establishment of a juridical princi- 
ple is seldom productive of unalloyed benefit, when it is pursued to all 
its consequences with the strictness of logical deduction. A brief 
examination of the nature of ancient uses will exhibit their merits and 
defects, and will be a requisite preliminary to a sketch of their present 
state ; and, even in reference to the modern doctrine, a knowledge of 
their primitive condition is not merely curious, by contrasting a finished 
and noble system with its faint and disfigured original, but is productive 
of practical utility. 



SECTION II. 

THE NATURE OF AN ANCIENT USE. 

Lord Bacon, advancing into this intricate subject with that caution 
which enabled him on the grander theatre of philosophical inquiry to 
lay the eternal foundations of real knowledge, examines the negative^ 
*before he affirms the positive, properties of a use. It is, p „t.. •. 
(says he) no right, title, or interest at law ; neither jits in ^ J 

re nor Jus ad rem ; neithier an estate nor a demand, a species of property 
unknown to the common law, and for which it makes no provision.(a) 

The terms use and trust were not at the common law convertible : 
trusts were transitory and special, uses permanent and general. In 
the former, the grantee might have had a right to the perception of the 
profits ; some psirticular object was to be accomplished, as to be re- 
enfeoffed, to be vouched, to suffer a recovery, or, which was illegal, to 
defraud creditors, &c.; in the latter, a right to the profits was essentially 

(n) 3 RL Comm. 51. {p) Bac. Uses, 313. 2 Bl. Comm. 329. 

(o) 2 BL Comm. 329. (a) Read, 6. Co. Litt. 272. b. 
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ia the grantor, and it permanently separated the benefit from the po9* 
session.(6) 

There is a plausible hypothe8is9(c) founded on a 8t&tute(£?) against 
covenous feoffments, that trusts were known in the reign of Henry the 
Third : but as tenure was, and indeed is still, an implied consideration 
which detains the use in the grantee, it follows that tises could not have 
existed before the statute Quia emptores ;{e) for till then a feoffment in 
fee created a subinfeudation, and the feoffee stood on the same ground of 
tenure with a donee in tail, or lessee for life, {f) Trusts, therefore, seem 
to have preceded uses ; and the last-mentioned species of the former to 
have been, though fraudulent and collusive, and consequently unlawful, 
the germ of the latter.(^) But both were equally the subject of Chan- 
r *15 1 *^®^^ jurisdiction, except when it was excluded by the opera- 
L J tion *of tenure, (f) and both have fallen within the scope of 

the ultimate remedy which the Legislature has provided for fiduciary 
interests : but it is, nevertheless, even now, material to distinguish care* 
fuHy between these ancient equities. I shall now give the most ap- 
proved definitions of a use. 

A use, says Gilbert, with his usual accuracy, is when the legal estate 
of lands is in a certain person, and a trust is also reposed in him and all 
persons claiming under him in privity concerning those lands, that some 
other persons shall take the profits, and be so seised or possessed of that 
legal estate, to make and execute estates according to the direction of 
the person or persons for whose benefit the trust was created. (Ar) 

It is defined with more simplicity in Plowden, to be a trust reposed 
by any person in the terre-tenant, that he may suffer him to take the 
profits, and that he will perform his intent.(/) Lord Coke's definition 
is similar, with the addition that it is a thing collateral, annexed in privity 
to the estate of the land, and to the person touching the land, (m) But, 
says Lord Bacon, it is a shorter speech to say that usus est dominium 
fiduciarium,. Use is an ownership in trust, (n) 

As the law is but little altered with respect to the persons who are 
capable of being seised to a use, I shall only, in treating of this antiquated 
r *16 1 ^^^c^"'^®^ consider, — 1. The use as it stood with reference to 
I- -* *the land. 2. The species of property which might be 

conveyed to uses. 3. The qualities of the use. 

1. As to the use considered with reference to the land. 

The conveyance divested the feoffor of every particle of legal interest, 
transferring the land, with all its original properties and long train of 
feudal liabilities, to the feoffee. (o) The feoffor is generally said to have 
been tenant at suffei:ance to the feoffee :{p) but i^ tenancy at sufferance 
supposes an antecedent lawful estate, out of which it grows ;(c[) and does 
not admit of privity, (r) nor by consequence of a release, both which 
capacities, the essentisd ingredients of an estate at will, (5) belonged to 



(b) Bac Read. 8, 9. 

(c) Bro. N. C. 59, 60. 
Id) 52 Hen. 3. c 6. 
(e) 18 Edw. 1. 

(/) 27 Hen. 8, 9. a. Year Book. 
(^) Bac Read. 9. 
(t) See 1 Sand. Uses, 6,30—32. 
Ik) Gilb. on Uses, 1. 



(I) Plowd. 352, Delamer*8 case. 

(m) 1 Inst. 272 b. 

(n) Bac. Read. 9. 

(0) But. Co. Lit. 271 b. 

Ip) IRep. 140 a. 

Iq) Co. Litt 67. 

(r) Litt 460 s. 1 Inst 270 b. 

CO Ibid. 
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the tenancy- of the feoffor. (/) The situation of a mortgagori when he 
does not hold by express agreement in the mortgage-deed^ which creates 
a tenancy for years,(w) precisely resembles the tenancy of the feoffor. 
But here too, the authorities clash : and in one place it is said that a 
mortgagor is only like a tenant at will ;(a?) in anotiier, that he i^ a tenant 
at willy and as such, capable of receiving a surrender ;(y) in another, that 
he is in possession by sufferance of the mortgagee, (z) A modern cestui 
que trtisif however, when in possession, is clearly considered in a court 
of law to be tenant at will to the trustee ;{a) and we have here an analogy 
so close, as to approximate and almost confound itself *with p ^.j ^ 
identity. But, whatever may have been the nature of the ^ J 

tenancy of cestui que use when in possession of the land, he had in 
respect to its legal ownership, neither Jus in re nor jus ad rem ; and 
could, therefore, neither bring an action nor avow nor justify for damage 
fesant in his own name.(6) 

The Court of Chancery gradually extended the substantial property of 
the cestui que use: but the courts of common law refused to connect the 
use with the land by the firm ties which protected things issuing there- 
out or annexed thereto, as rents, commons, and conditions.(c) As they 
held a use to be collateral to the land, and annexed in privity to a par- 
ticular estate, (6^) it followed that a feoffment by the trustee without 
notice, and for a valuable consideration, by destroying the confidence in 
the person, and the privity of estate, extinguished the use.(e) But, at 
the same time, the existence of notice, or the absence of a valuable con- 
sideration, was allowed to preserve a privity in th« alienee ;(/") a doc- 
trine so consonant to reason, that it exists to this day in the courts of 
equity. (^) Privity, in the understanding of the common law, is four- 
fold, as — 1. Privies in estate ; 2. Privies in blood ; 3. Privies in repre- 
sentation ; and — 4. Privies in tenure :(A) but, in the doctrine of uses it 
is reduced to two general heads. Privity of Person, and Privity of 
Estate.(e) The former, extremely limited at first, was in the reign of 
Henry *VI. extended to all who came in, as the technical ^ ^^^ -, 
phrase expresses it, in the per.{k) But a privity of estate ^ ^ 

was the collateral appendage of a particular interest in the land ; and, by 
consequence, not only the alienee for a valuable consideration without 
notice, but the disseisor, the lord by escheat, the tenant by a curtesy and 
in dow^r, as they came in by a title paramount, were held discharged of 
the use. (/) 

2. With respect to the species of property which might be conveyed 
to u^es. 

It was held that nothing whereof the use was inseparable from the 
possession, such as annuities, ways, commons, and authorities, qitas ipso 
usu consumunturj or whereof the seisin could not be instantly given, 

(0 Litt 462, 463. ((/) Ibid. 

(u) Cro. Jac. 669. (e) Ibid. 

Ix) Dotigl. 866. (/) iHd 

(y) Ibid. 710., Dod v. Pott See aUo (^) Millard's case, 2 Freem. 43. 

Keech v. Hall, ibid, 21. (A) Co. Litt. 272 b. 

(z) Partridge v. Bere, 6 Barn, and Aid. (t) 1 R«P* ^"^^ ^ Plowd. 362. Poph. 71. 

604. (h) Keilw. 42. 

(a) 1 Show. Rep. 73. (l) 1 Rep. 139 b. 122 a. Qumre as to 

(6) Bro. FeofC al Uses, pi. 39. 13 b. tenant in dower ; and eeepoat, 

(c) 1 Rep. 122 a. Plowd. 362. Poph. 71. 

Vol. III.— 2 Z 
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c6uld be granted to a use ; but that all corporeal inheritances, as also 
incorporeal hereditaments in esse^ as rents, advowsons in gross, and 
franchises, might be conveyed to uses.(m) 

3. %Ss to the qualities of the use. 

The use, observes Sir William Blackstone, was learnedly refined upon, 
with many elaborate distinctions which the ingenuity of the times 
(abounding in subtle disquisitions) deduced from this child of the imagi- 
nation, when once a departure was permitted from the plain simple rules 
of property, established by the ancient law.(n) The following outlines, 
some of which still remain, will suffice to show its nature. 

1 . The Courts of equity were anxious to fashion uses as much as pos- 
r »|q -1 sible on the principles of the civil *law.(o) They therefore 
^ J refused to enforce a donum gratuitum ; and, in order to 
raise a use, required a good or valuable consideration.( j9) 

2. The circumstance of uses originating only equitable rights, im- 
parted to them transferability, though at law but choses in action. (^) 
Their incorporeal nature admitted secret and informal conveyances, and 
excluded the possibility of a symbolical livery ; and it was not even ne- 
cessary that the grantee should be a party to the deed.(/*) 

On the same principle they became devisable : for, as the legal estate 
in the soil was not transferred by these transactions, no livery of seisin 
was necessary ; and as the intention of the parties was the leading prin- 
ciple in this species of property, any instrument declaring that intention 
was allowed to be binding in equity.(£) 

3. The coincidence of an equitable liberality of construction with the 
absence of livery of seisin, induced the Courts to dispense with techni- 
cal expression in the limitation of estates ; and with the rules of the 
common law, which required the present commencement of freehold 
estates, nullified every limitation ulterior to the fee, and disallowed 
powers of revocation. Hence, in this newly-created property, a fee 
might be limited to take efiect after a fee \(t) a use might change from 
one to another by circumstances ex post facto ;(t^) and the uses origi- 
r *20 1 ^^y declared might be revoked at any future time, and 
L J *new uses be declared, provided the grantor reserved to 
himself such a power at their creation, (a?) 

4. No wife could be endowed, or husband have his curtesy of a use ; 
for no trust was declared for their benefit at the original grant of the es- 
tate, {y) 

5. A use being merely a creature of equity, could not be taken in ex- 
ecution for the debts of cestui que use, (z) 

6. Uses were descendible according to the rules of the common Jaw 
in the case of inheritances in possession : for in this and in many other 
respects asquitas sequitur legem^ and cannot establish a difierent rule 
of property from that which the law has established :(a) and, indeed, it 
would have been highly unjustifiable in the Chancery to have quitted 



(m) 1 Jones 127. 

(n) 2 Comm. 330. 

(o) Bac. Read. 13. 

{p) Ibid. 

(q) Bac. Read. 14. 

(r) Ibid, 

Is) 2 BI. Comm. 330. 



(t) Bac. Read. 18. 

(u) Bro. Abr. tit Feoff, al Use. 

(x) 1 Inst. 237 a. 

(y) 2 Bl. Comm. 331. 

(z) Bro. Abr. tit. Execution^ 

(a) 2 Bl. Comm. 330. 
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the rules of descent at common law, since nothing evinced that such was 
the intention of the parties. From this disposition of equity to consult 
the rules of law in the devolution of the use to the heir, it admitted /a 
possessio /ratrisy which, though Bacon unjustly ridicules the idea, or 
rather the application of the phrase, was among its established proper- 
ties. (6) 



*SECTION III. [ *21 ] 

THE EVILS or T7SES, AND THE REMEDIES WHICH THE LEGISLATURE 

^FFORDED. 

* 

Manv of the qualities which are described in the preceding section, 
so far from rendering uses the just object of legislative^indignation, ap- 
pear to coincide with the necessities of a growing commerce : but the 
darkness which enveloped this species of property furnished a cloak for 
a variety of frauds which at length became intolerable. The jealousy of 
the people, wedded to their municipal laws, stimulated them to bitter 
complaints and vehement petitions : but it is remarkable that these mur- 
murs were directed chiefly against the forms of the civil law, and the 
new-fangled writ of the subtle Waltham.(a) To these petitions Henry 
IV., then unsettled on his usurped throne, returned a palliative, and 
Henry V. a peremptory refusal, (d) But when the Legislature perceived 
that uses afforded a medium for defrauding creditors, purchasers, the 
wife of her dower, the husband of his curtesy, and the lord of his feudal 
rights, it from time to time applied an effective remedy. Several sta- 
tutes were accordingly made for the protection of creditors ; and the 
unconscientious entries of the legal owners upon the alienees soon gave 
birth to an enactment(c) which empowered the cestui que r- ^^^ -, 
*use to alien the legal estate without the concurrence of the ^ -^ 

feoffee. A statute followed in the next reign to obviate the frequent 
frustration of real actions arising from an ignorance of the beneficial 
owner ; and it accordingly gave the demandant his remedy against the 
pernors of the profits. (rf) 

Two other statutes followed during the same provident administra- 
tion ; the former(6) subjecting the heirs of cestui que use to feodal lia- 
bilities, and the latter(y) enabling his creditors to take the lands in exe- 
cution. But this assimilation of uses to the common law proved incom- 
plete ; and every attempt to impress them with feodal qualities, while 
they remained in a separate state, was plainly nugatory. Yet, in the 
reign of Henry VUI., so firmly were they rooted, that the Commons 
dared to reject a bill brought into Parliament under the auspices of that 
arbitrary prince, for their extirpation, (g) The only practicable scheme 
appeared to be the combination of the peculiar properties of the use 



(6) 1 Co. 88 a.» 121 b. 4 Co. 22 a. Co. (d) 1 Hen. 7. 

tt. 19 b. Plowd. 68. (e) 4 Hen. 7. 

(a) Rot Pari. Vol. IH. 471. ? Vol. IV. 84. (/) 19 Hen. 7^ c. 16. 

lb) Rot Pari. Vol. IH. 471. (^) Burnet' 

(c) lR.d. c. 1. Vol. I. p. 116. 
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with the legal estate of the lands ; and at a period when the kingdom 
enjoyed profound tranquillity and a flourishing condition, (A) the Legis- 
lature seriously turned its attention towards the accomplishment of this 
object. Accordingly, a statute passed which has efiected a greater revo- 
lution than any since the violent superinduction of feodal tenure upon 
the laws of the Anglo-Saxons ; while, in providence of design and ex- 
cellence of execution, it perhaps surpasses every other enactment of the 
r *23 1 ^"^*^^ Legislature ; and which, though it at *first gene- 
•- J rated so many diflSculties as to occasion the complaint of its 

noble commentator, — ^that it is a sea whereupon the inheritances of the 
realm are tossed, — later times have proved to produce the greatest bene- 
fits without a sacrifice of safety. This statute,(i) which occupies such a 
vast space in the law of real property, was alone wanting to complete 
the resemblance of the English to the Roman use ; for that was sup- 
pressed by the two decrees of the senate called Senahis consultum 
Trebellianum et Pegusianum, which made the cestui que use heir in 
substance. (Ar) It is known by a variety of names : its familiar aj)pella- 
tion is the Statute of Uses ; its title in the Rolls is, t^n Act concerning 
Uses and Wills ; and in pleading, Statutum de tcsibus in possessione 
transferendis.{l) After reciting the evils of uses, it enacts, "That 
where any person or persons stand or be seised, or at any time hereafter 
shall happen to be seised of atid in any honours, castles, manors, lands, 
tenements, rents, services, reversions, remainders, or other heredita- 
ments, to the use, confidence, or trust of any other person or persons, or 
of any body politic, by reason of any bargain, sale, feoffment, fine, reco- 
very, covenant, contract, agreement, will, or otherwise, by any manner 
of means whatsoever it be, that in every such case all and every such 
person and persons, and bodies politic that have or hereafter shall have 
any such use, confidence, or trust, in fee-simple, fee-tail, for term of life 
or for years, or otherwise, or any use, confidence or trust, in remainder 
or reverter, shall from henceforth stand and be seised, deemed and ad- 
r *24 1 J^^S®^ ^^ lawful seisin, estate and *possession, of and in the 
■- J same honours, castles, manors, lands, tenements, rents, ser- 

vices, reversions, remainders and hereditdments, with their appurte- 
nances, to all intents, constructions, and purposes in the law of and in 
such like estates as they had, or shall have, in use, trust, or confidence, 
of or in the same ; and that the estate, title, right, and possession, that 
was in such person br persons that were, or hereafter shall be, seised of 
any lands, tenements, or hereditaments, to the use, confidence, or trust, 
of any such person or persons, or of any body politic, be from hence- 
forth clearly deemed and adjudged to be in him or them that have, or 
hereafter shall have such use, confidence, or trust, after such quality, 
manner, form, and condition, as they had before in or to the use, confi- 
dence, or trust, that was in them.'^ 
2. " That where divers and many persons(w) be, or hereafter shall 

(Ji) Bac. Read. 30. having by the courte of the common law no 

(t) 27 Hen. 8. c. 10. more to do with the land than the merest 

(A?) Bac. Read. 19. stranger in the worlds it Tvas usual to have 

(/) Ibid, 32. several joint feoffees ; so that, on the death 

(m) In consequence of the cestui que use, of any, the estate might survive, and not be 

(to use the emphatical words of Serjeant subject to the dower of the wife of the de- 

Frowick, in the reign of Henry the Seventh,) ceased. 
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happen to be, jointly seised of and in any lands, tenements, rents,«re- 
versions, remainders, or other hereditaments, to the use, confidence or 
trust, of any of them that be so jointly seised,(n) that in every such 
case those person or persons which have, or hereafter shall have, any 
such use, confidence, or trust in any such lands, tenements, r »2<; 1 
rents, ♦reversions, remainders or hereditaments, shall from ^ ^ 

henceforth have, and be deemed and adjudged to have, only to him or 
them that have or hereafter shall have any such use, confidejice, or trust, 
such estate, possession, and seisin, of and in the same lands, tenements^ 
rents, reversions, remainders, and other hereditaments in like nature, 
manner, form, condition, and course, as he or they had before in the use, 
confidence, or trust of the same lands, tenements, or hereditaments, 
saving and reserving to all and singular persons and bodies politic, their 
heirs and successors, other than those person or persons which be seised, 
or hereafter shall be seised, of any lands, tenements, or hereditaments, 
to any use, confidence, or trust, all such right, title, entry, interest, pos- 
session, rents, and action, as they or any of them had, or might have 
had, before the making of this act" 

3. << And also saving to all and singular those persons, and to their 
heirs which be, or hereafter shall be, seised to any use, all such former 
right, title, entry, interest, possession, rents, customs, services, and ac- 
tions, as tliey or any of them might have had to his or their own pro- 
per use in or to any manors, lands, tenements, rents, or hereditaments, 
whereof they be, or hereafter shall be, seised to any other use, as if this 
present act had never been had nor made, anything contained in this 
act to the contrary notwithstanding."(o) 

This act has effected a mighty revolution in real property, and forms 




invested land with equitable properties, ,and rendered it susceptible of 
new modifications. The evils above enumerated ceased to exist ; yet 
have the courts of law, to whose jurisdiction uses now became subject, 
watched their growth with jealousy, and admitted their extension with 
reluctance ; as they threatened to hollow the pre-existing system, and of 
its numerous and nicely woven rules to leave nothing but the shell. 
The doctrine is now founded on principles rational, elegant, and firm. 
Equally adapted to family arrangements, and commercial necessities, it 
is more in unison with the state of modern society than the unbending 
strictness and cumbersome formalities of the common law : but if the 
Courts had not rigidly preserved the boundaries which they judiciously 
prescribed, this novel system would have subverted principles which 
wisdom dictated, and experience approved ; and destroyed their opera- 
tion without balancing their utility. 

(n) This provision was inserted td meet be disposed of in the same manner as if the 

the practice of making the owner himself entire legal estate was Tested in others, 

one of the feoffees: from which no inconve- Sagd. Pow. c. 1. s. 1. 

nience arose ; as it was held, that although (o) Videpott^ The other parts of the sta- 

the nse was in part suspended, yet it might tute are noticed in the progress of the £ssay. 

2z2 
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SECTION IV. 

SOME OF THE REMARKABLE CHANGES EFFECTED IN THE DOCTRINE OF 
REAL PROPERTY BY THE STATUTE 27 HEN. VIII. 

The eflfect of this statute was not merely to produce a junction of the 
legal and fiduciary interests, and to give to land, when limited to uses, 
the same capacities which the separate usufruct before possessed : partly by 
r *27 1 construction, and partly by the express provisions *which 
^ J guarded this vast innovation upon the system of real pro- 

perty, some collateral consequences resulted, without a mention of which 
a history of uses would be incomplete. 

This section, therefore, will contain a brief delineation of the most 
important principles and doctrines which date their origin from the sta- 
tute of Uses ; and which will partly prove 't to be a brilliant exception 
to the constant remark of those who have had occasion to trace the his- 
tory of English jurisprudence, that whenever a material alteration was 
made in the common law, the inconveniences arising from such change 
have been much greater than those which were intended to be reme- 
died.(a) 

1. The doctrine of modern trusts sprang from this source. (5) The 
object of the Legislature appears to have been the annihilation of the 
common law use as a mischievous invention of legal ingenuity. The 
Courts, by a strained construction of the statute, preserved its virtual 
existence. It is not difficult to understand the principle upon which this 
construction proceeds. 

The words of the statute are confined to cases in which persons are 
seised to the use of others of lands, &c. ; and, therefore, in a limitation 
to A. to the use of B., to the use of C, the seisin of B. is not comprised 
by the statute, because B.'s seisin is not of the lands, &c. but of the 
use :(c) hence .B.^s use alone being regarded, C. has nothing at law. 

r *28 1 ^^^ *^ "^" ^® ^^^ intended to have any beneficial interest, the 
'- J *Courts of equity interpose, and make him a trustee for C. : 

and the effect is the same if the use be declared to A. himself, an ulterior 
use being rejected by the Courts of raw.(rf) I may be here allowed to 
,pause, and contemplate the important results of a distinction, which, by 
immediately reviving the separate usufruct, has mocked the zeal, and 
eluded tlie efforts of the Legislature. In the limitations I have de- 
scribed, the ultimate grantee was intended to be benefitted ; and, there- 
fore, it was abstractedly natural that the Courts of equity should receive 
a declaration, clothed with a conscientious confidence, and irremediable 
at law : — but as that conscientious confidence was, in its essential nature, 
the primitive use, its recognition and enforcement by judicial authority 
was a direct and flagrant resistance of the intention oi Parliament. A 
statute made with deliberation, and introduced with solemnity, has only 
added three words to a conveyance ;(e) but the reason of mankind as- 

(a) 1 Black. 70. 2 Black. 367. (d) Moor. 46. pi. 138. 

(6) 2 Bl. Comm. 336. (e) Vaagh. 60. Atk. 691. 

(c) Dyer 165. 1 And. 37. 136. 
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seated to the restoration of the fiduciary use ; and, after changing its 
obnoxious name for the title of trtistj it to this day commands and over- 
shadows the legal estate. Strengthened, extended^ and adorned by a 
series of powerful and luminous minds ; and no longer a source of frau4 
and complaint ; it constitutes the ordinary superstructure of the edifice ; 
and the use or estate gained under the statute is its substantial and per- 
manent foundation ; while the original estate at common law is the 
transient but necessary medium which is created and immediately ex- 
tinguished, though still, as is supposed, retaining sometimes a spark or 
possibility erf right. 

*As the complaints against uses arose from the liability of ^ ^ ^ 
the estate of the feoffee to all the incidents of a real owner- L I 

ship, owing to the annexation of the use to the estate of the person 
seised of the legal interest, and not to the land ; after the introduction of 
trusts, the Court of Chancery considered the trust as attaching upon the 
land itself ;. converting with, I apprehend, only a single exception,(y*) 
all who acquire it into trustees ; regarding the legal ownership so far 
only as to be beneficial to the cestui que trtisi, and by consequence pro- 
tecting it against his incumbrances and his bankruptcy ;(g) against dower, 
freebench,(/4) and curtesy ;(i) against a forfeiture for felony ;(A?) and it 
seems against the consequences of an escheat. (/) 

In its general outlines and essential properties, the doctrine of trusts 
resembles uses ; the deviation from their general analogy may be traced 
to the doubts which naturally existed of the line of demarcation between 
the ancient use and modern trust. The limitation of a fee upon a fee, 
the creation of a future , freehold, the shifting of the estate from one 
stranger to another, without resorting to the learning of remainders or 
conditions, the dispensing with the common law requisition, that he who 
takes under a *deed must be made a party to it ; as these _ ^^^ ^ 
and similar qualities of the old use remained, bythe strongly L J 

expressed intention of the Legislature, the features of its legalized state, 
they were without hesitation annexed by the chancellors to equitable 
estates. But the admission of curtesy, and the negation of dower and 
of escheat,(7w) is a glaring discrepancy ; though *the chancellors of 
modern times have done wisely to confess, without endeavouring to rec- 
tify, the error.- Anomalies disfigure the fabric, and dishonour the archi- 
tect : . but where rational liberty exists, the Legislature alone possesses 
the power of striking them away, when sanctioned and made venerable 
by antiquity ; and a species of property over which precedents possess 
no binding energy is intolerable in an enlightened country. Equity, as 
contradistinguished to law, seems to involve a greater latitude of discre- 
tionary power in investigating intention and administering justice :(n) 
but though many of its principles are peculiarly liberal, the constructive 
rules of the Courts of law unrelaxed, except in a few instances, have 

(/) Vide supra, 17. 800. 1 Bro. C. C. 301 : but if the lord be 

(^) 1 P. Wms. 278. 1 Bro. 278. 2 P. entitled to hold discharged of the trusts, 

Wms. 318. 3 P. Wms. 187. n. (a.) where the estate escheats to the Crown, a 

(A) 2 Ves. 634. 638. 2 Freem. 43. 2 grant may readily be obtained under the 39 

Freem. 71. & 40 Geo. 3. c. 88. & 47 Geo. 3. s. 2. c. 24. 

(t) 7 Vin. Abr. 157. (m) 2 Bl. Comm. 337. Burgess v, Wheate 

(k) Carter, 67. Sed vide Lane, 39. 54. 1 Black. Rep. 123. 

(/) Prec. Cha. 200. 1 Eq. Abr. 384. Sed (n) Ld. Kayms. Princ. of Equit 177. 
vide 1 Black. 142, 143. 165. & 179. 2 Ves. 
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been applied to them ;(o) and the ancient use and modern trust are as 
strongly contrasted, as the characters of an ancient and modern chan- 
cellor. 

In the early periods of our history, when the immense power which 
the statute Westminster 2,(p) gave to the chancellor, in enabling him to 
meet the increase of offences by the multiplication of writs, devolved 
on an ignorant and bigoted ecclesiastic, unreasonably wedded to the' 
r *3l 1 P"^c^P^^s ^"^ practice *of the laws of Rome, a fiduciary 
^ •' estate, the dark nature of the writ of subpesnCy and the ex- 

amination upon oath, were to a frank and open people, jast objects of 
dismay and indignation. But since the great seal has been held oy men 
of a very different complexion, equally remarkable with the judges of 
the common law for their attachment to the constitution of their coun- 
try ; and who for many centuries have bowed to precedent and decided 
by principle ; we may readily concede the observation of the admirable 
Commentator, that equity is no longer the result of arbitrary opinion, or 
an exercise of dictatorial power, which rides over the law of the land ; 
and corrects, amends, and controls it, by the conscience of a single 
judge,(q) 

It was observed in a former page,(r) that it is even at this day mate- 
rial to distinguish between the trust and use of ancient times : for it has 
been supposed, (*) that the establishment of a solid distinction between 
them is a satisfactory negative to a question which has been recently 
agitated, whether the above-mentioned statute of 1 Rich. III. c. I.(^) 
has been virtually repealed by the 27 Hen. VIII. The words of the 
statute of Richard are confined to itses ; hence it has been supposed in- 
applicable to modem trusts, whether at common law or by statute. But, 
perhaps, the argument drawn from the original difference between uses 
and trusts proves too much : for if the statute was solely applicable to 
the primitive use, in consequence of its nature substantially varying 
r ifOQ -] f^^^ the special trust, why does it not emjjrace *the mo- 
L J dern statutory trust, which, under another name, is the 

identical u^e of our ancestors ? It has been held, that this statute ddes 
not extend to the trusts of a term;{u) and, in seeming conformity with 
that decision, it has also been adjudged, that a feoffment by the cestui 
que trust of a term, without the consent of the legal termor, does not 
destroy the term ;(a?) which I apprehend it would do, if the statute of 
Richard applied to the trusts of a term ; and if a conveyance by the ces- 
tui que trusty since that statute, and where it has operation, were at- 
tended, with the same direct and incidental consequences, as a convey- 
ance by the legal tenant. Without attempting, however, to trace the 
effects on an assumption of the existence of the statute of Richard ; and 
confining our attention to the single point of its present application ; we 
must observe that, although thus clearly shut out from the equitable 
ownership of a term, the Courts have said,(y) that it extends to other, 
cases ; — and what are there but trusts at common law, 'and those which 

(o) 3 BI. Comm. 434. (u) GoodtiUe dem. Jones v. Jones, 7 Term 

Ip) 13 Edw. 1. c. 24. Rep. 47. 

{q) 3 Bl. Oomm.442. (x) Doe dem. Maddock v, Lynes, 3 Barn. 

(r) Supra, p. 15. & Cresw. 388. 

(9) 1 Sanders' Uses, 4th edit. 16 to 20. {y) Blake v. Foster, 8 Term Rep. 487. 

It) Supra f p. 21. 494. 
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spring from the construction of the statute 27 Hen. VIII. c. 10 ? The 
former embrace the trusts which are declared on any estate less than the 
fee^ and such as detain the legal estate in the grantee of the fee, in order 
to effect a particular object ; and to these, of which the learning of re- 
sulting uses(2) will afford us instances, it is conceded that the statute of 
Richard cannot extend : but surely statutory trusts are not merely within 
the mischief, but the same fiduciary interest *against which it ^ „tgg -i 
was originally directed, and which still bears at law /Ae name ^ -^ 

of a second use ;{a) though (to use a favourite expression) there is no 
magic in words. (6) They ought, therefore, to have the benefit of the 
statute of Richard, on the principle that where a subsequent does not ex- 
pressly repeal a former statute, nor comprises all the cases within it, they 
must have the benefit of its operation, (c) It is, however, universal prac- 
tice, never to rely on the conveyance of the cestui que trust for passing 
the legal estate, but always to require the concurrence of the trustee for 
that purpose. 

2. At the period of legalizing uses, another doctrine was collaterally 
introduced into property ; viz, the bar of dower by the wife's acceptance 
before marriage of an estate of freehold, (fi?) At the common law, no 
right can be barred till it accrues ; and no right or title to an estate of 
freehold can be barred by a collateral satisfaction :(c) but dower not being 
incident to uses, they afforded an evasion of these maxims ; and it became 
usual to provide for the wife by a joint estate, limited to the husband and 
wife.(y*) On the incorporation of the use with the land, the right to 
dower would have revived by the re-admission of the principles of the 
common law, had not the Legislature interposed, by imparting the quality 
of barring dower to a freehold estate limited before marriage to the wife. 
A jointure, therefore, is by force of the statute of Uses, which is the reason 
why *it is a nullity at law \{g) unless the directions of that p »„ . , 
statute be punctually obeyed ; but the requisitions are foreign *■ ^ 
to the present subject. 

3. An innovation of more extended operation, and more important 
benefit, was indirectly produced by the statute of Uses. This was the 
rendering lands devisable. The practice of devising the fiduciary usu- 
fruct was among the evils which the statute of Uses designedly checked: 
but the pleasure of testamentary disposition had been enjoyed, feudality 
was rapidly melting away, the bent of the times favoured every species 
of alienation,(A) and about five years after the statute of Uses lands were 
made devisable.(f) Uses and devises, being thus of contemporaneous 
commencement, have naturally preserved a general conformity in their 
growth ; excepting indeed, that while limitations of uses are governed by 
the same constructive rules as regulate common law assurances ; last wills, 
being, in general, informal, hasty, and inaccurate, called for greater in- 
dulgence ; and from the admission of intention, as the pole star in their 
construction, have sprung a vast number of principles exclusively appli- 
cable to devises. 

(*) Infra, c. 2. 8. 6. ' (/) 2 Bl. Comm. 137. 

(a) Dyer, 165. ^ {g) Co. Lttt 36 b. 37 a. ; but any coUate- 

(6) An obaervation of Lord Hardwicke's, ral satisfaction is a bar in equity, I Cruise 

which Lord Kenyon frequently repeated with Dig. tit 7. c. 1. s. 27. 

approbation. \K) Harg. Co. Litt. 1 1 1. b. 

(c) 1 BI. Comm. 89, 90. (t) 32 Hen. 8. c. 1., explained by 34 Hen. 

Id) 27 H. c. 10. s. 6, 7, 8, 9. 8. c. 5. 

(e) Vernon's case, 4 Rep. 1. > 
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[ *35 ] ^CHAPTER II. 



SECT. I. 

THE DEFINITION, EXPLANATION, AND DIVISION OF A MODERN USE. 

To the existence of a use there are three requisites : 1. A thing or 
subject matter to form its foundation or groundwork. 2. A person to 
raise, a person to receive, and a person to transmit the use.(a) 3. An 
appropriate instrument or assurance. Hence, therefore, the following is 
conceived to be the most lucid and comprehen9ive distribution of the 
doctrine. 1. The use, 2. The subject matter, 3. The person, 4. 
The instrument. 

A modern use may be defined to be an estate of right, which is ac- 
quired through the operation of the statute of 27 Hen. 8. c. 10.; and 
which, when it may take efiect according to the rules of the common law, 
is called the legal estate.^ and when it may not, is denominated a use, 
with a term descriptive of its modification. 

Before we enter into a detailed and specific examination of this im* 
portant doctrine, it may not be amiss to make some observations on its 
general nature. 

r *36 1 *'I^c definitions of a use, which are given in the books, 
*- -* do not hold at the present day, when the statute has executed 

it into an actual estate. I have therefore deemed it proper to attempt a 
definition of a modern use. I have termed it an estate or right ; because, 
notwithstanding the statute of Uses, which, for brevity's sake, I shall 
henceforth call the statute, has knit the equitable to the legal ownership, 
it is under some modes not completely legalized. 

The statute expressly enacts, that the cestui que use shall have the 
land to all intents, constructions, and purposes, as he had the use ;(6) its 
scope being merely to give a legal right and a legal estate, instead of but 
corresponding with the equitable ownership ;(c) and accordingly uses may 
be suspended, revived, postponed, accelerated, and undergo many other 
changes not allowed by the rules of the common law. Hence, therefore, 
the essential qualities of the original use have been preserved ; and future 
limitations, unknown to the common law, have been introduced into real 
property. But the courts, although compelled to acknowledge the va- 
lidity of these innovations, have not, as we shall hereafter see, allowed 
them the privileges of actual estates ; and when an expectant use cannot 
operate as a remainder, it is, however alien from contingency, a mere 
right ; though indeed its depression below the rank of estates, if accompa- 
nied with peculiar disqualifications, is also attended with peculiar immu- 
nities, (rf) 

r *37 1 *When I say that if the use may take efiect according to 
L •* the rules of the common law, it is the legal estate, I mean 

(a) 1 Rep. 126 a. {c\ 1 Atk. 593. 2 Leon. 16. per Manwood. 

{b) Supra, 23, 24. \d) Infra, sect 8. 
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when the constructive principles of the pre-existing system were adequate 
to its regulation ; for, as it has been frequently observed, the Legislature 
intended not to destroy the conveyance to uses, but only to annihilate 
any substantial interest in the trustee. Lord Bacon treats the holders of 
an opposite opinion with great contempt.(^) The existence of the com- 
mon law estate resulted as a necessary consequence of permitting the con- 
tinuance of conveyances to uses : but by the transfer of the beneficial and 
legal interest to the grantee of the usufruct, or, as the technical phrase 
forcibly expresses it, by the execution of the use into possession, it 
dwindled into a mere shadow. Yet, as it still forms an essential ingre- 
dient to a statute use, accuracy required its discrimination from the estate, 
newly gained under the statute. Hence the ancient common law 
estate is called the seisin ; and the use^ according to circumstances, the 
legal estate, or an executory or future use. The grantee of the seisin is 
usually styled in the old books the feoffee to uses ; sometimes simply the 
feoffee : but feoffments are disused ; and, as he may be created by any 
conveyance operating by transmutation, I shall in general term him the 
seisin trustee^ or grantee to useSy and the limitee of the usufruct, the 
cestui que use. The seisin serves, or is the fountain of the use ; and 
therefore must be commensurate to it : but, as will be exemplified in the 
course of this work,(/) the consequence of a greater estate being de- 
clared in the use than the seisin *will admit of, is not to nul- ^ ^^^g -i 
lify or vitiate the declaration, but merely to abridge the use ^ J 

to the boundaries of the seisin, (g) The qualities of the seisin, generally 
speaking, remain unaffected by the statute : but even at this day the re- 
ciprocal action of the seisin and the use is not completely ascertained and 
settled. Uses are capable of being raised by a seisin which is given by a 
conveyance at common law, and they are then said to rise bt/transmu- 
iation,{h) They may also emanate from a seisin which remains in the 
grantor by the peculiar operation of a bargain and sale and covenant to 
stand seised ;(/) and these instruments, transferring only the use, will be 
called statutory assurances :(k) and the same term will likewise be 
given to those which are the vehicles of uses, raised by transmutation at 
a prior or subsequent period, viz. appointments and declarations of use. 

Uses may be divided into present and future ; and present uses, or 
those which have an immediate existence, may be divided into such as 
arise hy act of the party , and such as arise by act cflaw. The former 
of these are created in three different modes, viz. by clear and form,al 
declaration^ by the intention manifest from the nature of a testa- 
mentary limitation^ and by consideration. 

(0 Read. 40. (t) Ibid. 

(/ ) Infra. ■ (Jc) This phrase is not founded on authority , 

{g) Meredith v. Jones, Cro. Car. 244. but adopted merely for the sake of precision. 
{h) Co. Litt. 271 b. 
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[ *39 ] ^SECTION II. 

PRESENT USES ARISING BY CLEAR AND FORMAL DECLARATION. 

When there is a conveyance to A. and his heirs, to the use of B. and 
his heirs, B. takes the legal fee under the statute of Uses, (a) At the 
common law the whole legal estate would have resided in A., and B's 
interest would have been recognized only by courts of equity. But now 
A. takes the common law estate, stripped of every beneficial quality, and 
serving merely as a medium for transferring the use. Hence, some have 
described A.'s estate, which is termed the seisin, as being a conduit-pipe 
to uses.(i) The object of the statute was to amalgamate the incorporeal 
usufruct with its tangible basis, and at the same time to preserve the con- 
veyance to uses. 

But the Courts, attached to the ancient common law, construed the 
statute strictly ; and grasped at the words of the statute, — "When any 
person or persons stand or be seised, &c., to the use, &c., of any other 
person or persons, &c.," to establish the proposition that when the party 
seised to the use and the cestui que ttse is one person, he never takes by 
the statutes, except there be a direct impossibility or impertinence for the 
use to take effect by the common law. (c) 

P ^.^ -| Lord Bacon, in his celebrated reading on the statute *of 
t -' Uses, observes, that it is the nature of all human science and 

knowledge to proceed most safely by what is negative and exclusive to 
what is affirmative and inclusive, {d) Following the precept of this illus- 
trious writer, to whose scientific work I am principally indebted in the 
two ensuing sections, I shall examine the cases in which the statute does 
not, before those in which it does operate. 

First y where the statute has no operation. In scrutinizing this sub- 
ject, it is necessary to premise the fundamental principle from which the 
various cases proceed. It cannot be better stated than in the energetic 
language of Lord Bacon : <* The whole scope of the statute was to remit 
the common law ; and never to intermeddle where the common law ex- 
ecuted an estate, "(c) 

1. The most simple case in which, notwithstanding the declaration of 
use, the grantee takes at common law, is in a conveyance to A. and his 
heirs, to the use of A. and his heirs. (/) For this is the language of our 
oldest assurances, and it is very evident that so complete a junction of 
the usufructuary interest with the original seisin must leave the case alto- 
gether at common law. 

If the conveyance be to A., and his heirs, to the use of A. and his heirs, 
upon trust for B. and his heirs, the limitation of the use to A. is still en- 
tirely at common law ; for a mere superadded trust, which, according to 
a well-known rule, the Courts of law recognize only in a few cases, can- 
not affect an antecedent limitation. But, with the exception of Gilbert, 

(a) Vide aupra, 23, 24. (d) Bac. Read. 5. 

(6) 2 Bl. Comm. 364. By the Court, in (<?) Read. 63. 

Chudleigh's case, 1 Rep. 120. (/) See Mr. Booth's opinion, Vol. II. 

(c) Bac. Read. 63. Cases and Opinions, 281. 
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who *doubts whether an execution of the ulterior limitation r itAi i 
is not necessary to satisfy the statute,(^) the authorities are ^ ^ 

agreed ; and at this day it is clear that the .ulterior limitation is a mere 
trust in equity .(A) The ground of this construction, according to Mr. 
Sanders^ is^ t^at before the statute real property was divided into use and 
possession : but there was no third kind of interest then known ; conse- 
q^ntly, when the seisin was transferred to A. and his heirs, and it was 
aidded <^ to the tise of him and his heirs/' he has both the legal and bene-* 
ficial interest, and there is nothing in the statute to alter the nature of his 
estate, {i) But this explanation is unsatisfactory, and at variance with 
that valuable writer's construction of the statute^ which, he justly ob- 
serves, executes trusts and confidences as well as uses, and every beneficial 
interest in the shape of a trust for the performance of which the subpoena 
would lijB against the trustee. (^) Mr. Sugden says, that the strict words 
of the act appear to have given way to the intention of parties :(/) — but 
was not that statute passed to annihilate the fiduciary estate ? And can 
we set the intention of individuals against its strong and unambiguous 
terms, when its express object was to thwart, or at least to modify, that 
intention, by executing the use into possession ? But, in truth, the courts 
of law do not reject the ulterior limitations to efiectuate intentiX)n, at least 
not avowedly, the assigned reason being, that a use cannot be limited 
on *a ttsef whether the prior use be at common law or by ^ ^ -. 
statute, (m) •- -* 

This, however, is establishing a rule, but not eliciting a rational ground 
for the construction ; and I am unable to discover any. In another place, 
indeed, Mr. Sugden lays it down, as following of necessity, that the use 
to A. is executed by the statute in consequence of the «use to B. being 
void.(n) But, I apprehend, no authority for the position exists ; and 
though to give validity to a use the sl/tute may be admitted when it 
would otherwise be excluded, surely it is hot violently drawn into opera- 
tion merely for the purpose of annihilating an ulterior use. 

2. Whenever there is no special obstruction to the grantee's taking 
entirely at the common law, the statute is excluded, though the seisin and 
the use be not commensurate. Thus, if I give land to J. S. in fee, to the 
use of himself for life or years, J. S. takes an estate for life or years by 
way of abridgment of estate in course of possession, (o) Bacon, however, 
notwithstanding this express cSsd, to which he certainly states nothing 
contradictory, has, in a recent work of great learning, been accused of 
indistinctness and confusion, and apparently cited for a conclusion dia- 
metrically opposite ; on the ground, that the particular estate cannot arise 
out of an estate in fee, otherwise than by means of the statute. (/>) Fol- 
lowing up this proposition, though unsupported by authority, the author 
lay^ it down, that if the *grantor (quaere^ grantee) took a life ^ ^ .^ , 
estate or in tail, he would he seised by force of the statute. (§') L J 

But estates tail stand on peculiar reasons,(r) and ought not to be indis- 
criminately classed with estates for life in reference to the present point. 

• 

(j") Gilb. Uses, 171, 194. C. J. who seems doubtful whether the first 

(h) Moor 46. pi. 138. use be at common law or by statute. 

(t) 1 Sand. Uses, 93. (n) Sugden's Powers, 3d edit 130. 

(k) Ibid. 88. (o) Bac. Read. 63. 

(/) Sugd. Qilber. Uses, 369, n. 2, 3d edit (p) 1 Prest Estates, 179. 

(ot) Tippin V, Cosin, Comb. 313 p. Hale, (y) 1 Prest Estates, 179. (r) Infra. 

Vol. III.— 3 A> 
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3. The seisin being the source from which the use is derived, if the 
use be of the inheritance, and the seisin be an estate for life, the use is 
necessarily restrained to that period. (.?) . Now, where lands are given 
with requisite ceremonies to pass a freehold, and no words of limitation 
are used, an estate for life only passes.(/) Hence if lands be given to A. 
generally J to the use of B. and his heirs, B. will take by the statute, and 
consequently be tenant for life only : but if lands be given to A. and B., 
habendum to them to the use of them and the heirs of their two bodies, 
they take an estate tail at common law.(t/) For, in this last case, the 
use being limited to the grantees of the seisin is not a statute use ; it is, 
therefore, not derived from the seisin, but an express limitation at com- 
mon law, which coalesces with the constructive estate for life raised by 
the antecedent indefinite limitation, and expands it into an estate-tail. 
Although, therefore, when the conveyance of the land and the limitation 
of the use are to distinct persons the latter cannot enlarge the estate of 
the land,(i;) yet, when the use is in favour of the grantee himself, the 
r *44 1 s®^'^^^ limitations *of the land, and of the use, are construed 
L J collectively, as parts of the same gift, an<t making the' conti- 
nuance of the same estate, (a?) 

4. So where a man bargains and sells, or covenants to stand seised of 
his lands after a given period, as after seven years, an estate for years at 
common law remains in the bargainor or covenantor, (y) On this case 
three observations may be made — 1. That if an estate remain in the 
gtrantor, it must on the foregoing principles be at common law, because 
he has both the seisin and the use during the term. 2. That an estate 
for yea^s may remain in the grantor, because being a chattel it may arise 
by informal •conitract ; and though an anomalous decision of modern 
times(z) denies liniversalifj^ to the position, may cease by mere proviso.(fl) 
And — 3. That by a bargain anfl%ile, or covenant to stand seised, a free- 
hold may be created injuturo, {b) There is, however^ a dictum of Lord 
Ch. J. Hale, in. favour of the intermediate estate being a determinable 
fee. (c) 

5. Though an estate for life, which the statute executes, be interposed 
between the original seisin and the ultimate limitation, yet may the latter 
be at common law, as if (says Bacon) I enfeoff J. S. to the use of J. D. 
for life, and then to the use of J. S. and his heirs, J. S. is in of the fee- 
simple merely in course of possession.' (rf) If trusts had been framed 
r *4'5 1 **^^^ precise analogy to uses, then in a conveyance to the 
L J use of A. in fee, upon trust for i3. in tail, remainder to A. in 
fee, A. would have had the legal entirely consolidated with the equitable 
remainder in fee ; but this remainder, though for many purposes extin- 
guished in the legal estate, is considered in equity as a distinct equitable 
interest ; and consequently liable to be barred by the recovery of the 
equitable tenant in tail.(e) 

6. On the same principle a variance between the modifications of the 

(«) Meredith v. Jones, tupra^ 38. {z) Doe v, Banck's, 4 Barn, ic Aid. 401. 

h) Co. Litt 42. (a) Co. Litt. 204 a. 

(u) Jenkins v. Young, Cro. Car. 167. (6) Infra, s. 6. 

(v) Crawley's case, Cro. Eliz. 721. Owen, (c) Pybus v, Mitford, 1 Vent 379. 

126. 2 And. 130. S. C. Shep. Touchs. 516. {d) Bac. Read. 64. 

(x) Cro. Car. 167. 1 Prest Est. 181. {e) Robinson «. Camming, Ca. T. Talb. 
\}f) Bac. Read. 63. 167. 1 Atk, 473. 
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seisin and the use, both limited to the same person, does not prevent the 
use from being merely at the common law. Thus in a limitation to two 
and their heirs as tenants in common, to the use of them and their heirs, 
they are in by the common law as tenants in common. (/*) 

7. The rule, that when a conveyance by the common law and a con- 
veyance derived from the statute of Uses concur, the former shall be pre- 
ferred,(^) likewise emanates from this source. If, therefore, I covenant 
with my son, that after his marriage I will stand seised of land to the 
use of himself and his heirs ; and before marriage I enfeoff him to the 
use of himself and his heirs, and then he marries ; he is in by the com- 
mon law.(A) By the feoffment the son has the fee at the common law 
before the use vests ; and it is, therefore, evident that there is no neces- 
sity for the aid and operation of the statute. 

8. In all these cases the statute does not operate in *con- ^ ^j^ .^ ~. 
sequence of the seisin, and the use being in one person ; but ^ ^ 
some cases, notwithstanding the separation of the seisin and the use, re- 
main at common law : for, on the above-mentioned principle, wherever 
the cestui fue use has remedy for the possession by course of the com- 
mon law, there the statute never works ; and therefore, if disseisin were 
committed to a use, it is in him by the common law upon agreement//) 
Indeed, in Sammes's case, it was said, that if a disseisin be had to tne 
use of two, and one of them agreeth at one time, and the other at ano- 
ther time, they shall be joint tenants :(^k) but clearly a statute use was 
not meant ; for the joint tenancy would then arise before the agreement. 
So if one before 29 Car. 2% c 3. and 14 Geo. 2, c. 20, which utterly 
abolished common occupancy, had entered as occupant to the use of an- 
other, it would have been in him till disagreement. (/) A disagreement 
would have divested it, because an estate cannot be obtruded on one 
against his inclination ;(ni) and we may observe that, by this use. Lord 
Bacon must be understood to mean a use arising at the period of the 
entry : for occupancy may continue a statute use originally declared on 
^n estaitb pur auter vte,{n) 

The words of the statute are general — "Where any person stands 
seised by force of any fine, recovery, feoffment, bargain, &c. ;" yet if a 
grantor has a remedy for the land conveyed upon a trust or confidence 
by course of the common law, the statute does not operate, (o) 

*Thus in a peculiar case, dictated by a delicacy of feeling - ^.^ -. 
towards the female sex rarely manifested by the law of Eng- L J 

land, the word cav^a in case of lands or tenements shall make a condi- 
tion ; as if a woman give lands to a man causd matrimonii praslocutiy 
in this case, says Lord Coke, if she either marry the man, or the man 
refuse to marry her, she shall have the land again to her and her heirs. (/?) 
She has, therefore, the land again by the common law, and the statute 
does not operate. {§') We may collaterally observe on this case — 1. That 
the word lands in the text of Coke embraces every freehold except an 

(/) Doe V. Prestwidge, 4 Maul. & Sel. (k) 13 Rep. 56, 57. Co. Litt. 188 a. 

178. (0 Bac. Read. 66. 

ig) 4 Co. 70 b. 71 a. YeW. 124. 4 (m) 3 Bar. and Aid. 36. 

Leon. 4. pi. 18. Moor, 337, 338. Cro. Eliz. (n) Infra. 

917. (o) Bac. Read. 66. 

(h) Bac. Read. 64. (p) I Inst 204 a. 

(t; Bac. Read. 66. (q) Bac. Read. 66. 
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estate-tail, which is*protected by the statute De Donis.(r) 2. That the 
distinction between tiie man's marrying the woman and the woman's 
marrying the man, which is somewhat delicate, is not mentioned bj 
Fitzherbert, according to whom the lands are recovered by the writ 
caued matrimonii prxlocuH^ if the marriage do not take efiect.(^) 3. 
That this writ has been properly denied to be a just ground for inferring 
the very early reception of trusts i{t) for the confidence reposed in the 
husband or the stranger, being remediable at common law, was neither 
a use, nor, properly speaking, a trust, every remedy for which is af- 
forded by express statute, {u) These cases are abundantly illustrative of 
the steadiness with which the Courts have determined to disallow the 
operation of the statute of Uses, when the common law possesses an an- 
tecedent claim. 

r *48 1 ^' ^^^ nature and quality of the use may take it *out of 
L J the statute ; as if it be a religious, charitable, or civil use, 

which is fettered with restraints by the 9 Geo. 2. c. 36, and is, in truth, 
a trust only ; or if it be a superstitious use, which is void, (or) 

Secondly J where the statute has operation. Whenever the non-ad- 
mission of the statute would frustrate the intention of the parties, or 
would be productive of absurdity ; or, in other words, whenever there 
is a direct impossibility or impertinency for the tise to take effect by 
the common laWy{y) the statute is allowed to operate, notwithstanding 
the union of the seisin and the use in one individual. This is the funda- 
mental principle on which this class of cases depends, and is the only 
key to a solution of the difficulties with which the doctrine has been 
distressed in one instance of importance ; and this will fall under our no- 
tice in the examination of the rule which immediately follows. 

1. The law will not allow fractions of estates :— hence, if I enfeoff J. 
S., to the use of J. D. for life, then to the use of himself for life, the re- 
mainder to the use of J. N. in fee ; J. S. is in of the statute, (z) Here, 
it is observable, that several estates in the use are carved out of the sei- 
sin, one of which the feoffee takes ; and it has been said that the ground 
of this construction is, that the words of the statute being satisfied by 
the limitation of the use to a third person, Courts of law will give 
efibct to the whole limitation in such a way as to make it conformable 
r *4Q 1 ^^^^^^ ^ established rules of law or to the intention of the 
L J *parties.(a) If this were really the principle, it would seem 

that unless there be an antecedent use in a thind person before the de- 
claration of use to the grantee of the seisin, then, as the statute is not 
satisfied when the question arises in what manner the grantee takes the 
beneficial interest, the statute cannot operate. But it is believed no au- 
thority for such a position exists, and a general inference cannot be 
drawn from the single case last cited from Bacon. 

On the other hand, as the principle above laid down is grounded on 
authority, and consonant to the equitable spirit with which the statute 
has been construed, its solidity may be assumed ; and it is evidently ap- 



(r) Fitz. Nat Bre. 805. 

(») Ibid, 

{t) 1 Sand. Uses, 12. 

(ii) Poph. 77. Bac. Read. 23. 

Ix) Sheph. Touchst 517. 

(y) Supra, 39, 



(z) Supply « and his heirs,*' in the first 
limitation to J. S. In this class of cases the 
words of limitation have heen somewhat 
carelessly omitted by Bacon. Read. 66. 

(a) 1 Sand. Uses, 95. 



CLEAR AND FOUMAL DfiCLARAI'ION. 21 

pHceble to cases where the use to the grantee preceded the uses to third 
persons, which cannot arise unless the antecedent ude be by statute. In 
ordinary purchase-deeds at the present day, the usual limitation is to the 
purchaser in fee to such uses generally as he shall appoint ; and in default 
of appointment to the use of himself for life, with remainder to the use of 
a trustee during the life of a purchaser to bar dower, with remainder to 
the use of the purchasers in fee. Sometimes the estate is conveyed to the 
purchaser and his heirs, to such uses as he shall appoint by deed or will ; 
and in default of and subject to such appointment, to the use of the pur- 
chaser and his heirs. It has been Conceived, that in the latter instance the 
power of appointment cannot be exercised on the grounds that subject to 
the power the purchaiser is in by the con^mon law ; — that he is the only 
person for whose benefit a use was declared ; — ^that there is none who 
could have called on him for the execution of the *use into p ^^^ -i 
estate ; — ^that the estate is already in him, and the equitable L J 

blended in the legal ownership ; — ^and, that the reservation of the power 
before the limitation to the purchaser cannot make any difference. (6) 
Another learned writer seems, however, to think that in order to pre- 
serve the power and to effectuate the intcintipn of the parties, the releasee 
wt)uld be deemed to be in under the statute of Uses ;(c) and with this 
opinion the author perfectly coincides. The question is, whether the 
relea«ee be in by statute, or by common law, and not whether a power of 
revocation and new appointment can operate upon a legal estate perfected 
at the common law ; for it is perfectly clear that when the grantee is in 
by the common law, such a proviso is repugnant and void.(rf) Now, 
though the power is no obstacle to the vesting of an estate,(c) and is, in 
respect to that point, a nonentity, yet, as will be explained hereafter,(y*) 
the appointment which executes it has relation to, and the uses when 
created are considered as inserted in,, the instrument creating the 
power. When the appointment is made, limitations spring up, which 
must enure by virtue of the statute, or be nullities. They cannot derive 
their validity from the statute, unless the use to the purchaser be like- 
wise a statute use ; and therefore there is as strong an impossibility or 
impertinency for^ts taking effect at common law, as in any of the cases 
*which illustrate the principle. If the limitations created ^ *5i i 
by the appointment possess a relation back to the original »- ^ 

uses, and ficiione juris commence from the same period, then there 
is no difference between the case before us and that of a grant to J. S., 
to the use of J. D. for life, remainder to the use of himself for life, re- 
mainder to the use of J. N. in fee, which, as we have seen, brings J. S. 
in by the statute. For, as to the limitation ulterior to the appointment 
conferring an immediate freehold, that is immaterial, since by the pecu- 
liar qualities of the use it vests with a liability to be divested by the ex- 
ecution of the power. (^) In short, at the period of limiting the estate 
for life, or the immediate fee to the purchaser, which, it is conceived, 
stand on the same footing, there is a prospect to the estates in posse, 

(Jb) 1 Sand. Uses, 155. 1 Frest. Estates, oTemiling Walpole v. Lord CoQway, Bar- 
ISO. ' nard Chan. Rep. 153. 

(c) Sugd. Powers, 126. 3d edit (/) Jnfra, ■ 

(d) Co. Litt 237 a. (ff) Cunningham r. Moody, and Doe v. 

(e) Cunningham v. Moody, 1 Yes. 174, Martin, supra, 50. 
and Doe v, Martin, 4 Dumf. and East, 39, 

3 a2 
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and the limitation of the present eannet be ooatempkted mtboat a refear^ 
epce to the future or possible uses. For the latter to talce effeet> the 
principle laid down by Lord Bacon, and nowhere denied, warrants the 
inference that the limitation to the purchaser is good by the statute. It 
has accordingly been determined in a recent case, which sets the point 
at rest, that me appointment is valid. (A) Pursuing this argUBoent, it may 
likewise be concluded, that if a conveyance be made to A. in fee, to thie 
use of A. in fee, with a proviso that on an event the land shall remain to 
the use of B. in fee, the use of A. would be by the statute^ in order to 
preserve the use of B.(i) 

r «52 1 3. If I enfeoff J. S., to the use of himself arid a *stranger, 
I- -J they shall be both in by the statute, because they could not 

take jointly, taking by several titles. (A;) An unity of title is requisite to 
a joint tenancy, as well under the doctrine of uses as by the common 
]aw.(/) If livery be made to one joint tenant, it enures to all ;(m) there* 
fpre, if the stranger had in this case been duly made a party to the con- 
veyance, he might have been a joint tenant with J. S. at the common 
law. But not being a party, he could take no present estate at common 
Uw, which allows a remainder only to be limited to a strai^r.(n) Here^ 
however, the stranger must be in, by the statute under any construction } 
whence ttxe necessity of giving J. S. a statute use is not to prevent the 
stranger's use from oeing a n^ity, but that the intention of the parties,, 
which was to produce a joint tenancy, might not be frustrated, J. S. and 
the stranger being, therefore, in by tiie statute, may be joint tenanted be- 
cause they have the same title to the use. 

4. If I enfeoff a bishop and his heirs to the use of himself and his suc- 
cessors, he is in by the statute in ri^t of his see.(o) Here there is an 
unity of person in the grantee only | for^on his death, the seisin devolves 
on his heir, and the use on hi$ successc»^ ; for they, it is evident, can 
only take a statute use ; and as they claim by descent £rom the bishop^ 
must have his estate. Now, they may claim by descent from him, as he 
is a spiritual corporation }{p) and perhaps, from the same solicitude 

r *5S 1 ^^^^^ ^^ '^^ ^^ *^® pious maxim, summa ratio est guas 
t J pro religionefctcit^{q) has evinced for the successor, it gives 

validity to the use. 

. 5. If there be a conveyance to A. and his heirs to the use of A. and the 
heirs of his body, A. is in of the estate-tail by the statute,(r) because an 
estate-tail cannot, says Bacon, be re-occupied out of a fee-sunple, being a 
new estate, and not Kke particular estates for life or years, which are but 
portions of the absolute fee i{s) and partiy for the benefit of the issue, on 
account of the favour ancientiy shown to estates-tail, from a notion then 
prevalent of the excellent policy of the statute De Donis, 13 Edw. I., 
usually CBlled propter excellentiamy the statute of Westminst 2d.(^) 

Lord Bacon justiy observes, that it is not a matter of subtilty or con- 
ceit to take the law right, where a man cometh in hy the law in. the 

(A) Moroton v. Lees, dted Sngd. Pow. (o) Bac. Read. 64. 

13a. (p) % BL Gomm. 108, 109. 

(f) 1 Prest AbsL 310, 311. {q) Bract lib. 4, fol. 226. Brit fbl. 143. 

(A?) Bac 64. (r) 13 Rep. 56. 

(/) Blandfoid ▼. Blandford, Z Bidit 1^1. («) Bac Read. 63. 

Cm) Co. Litt. 49. \t) Co. Litt 19. 
(n) Cro. Eliz. 10. 1 LiU. 444. 
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course of pooaftoaion, aad where he oometh in bj the alttate in course of 
posaession : but it la material f<Nr the deciding cf many cauaea and quea* 
tiona, as for warrmntiea, aetions, oonditiona, waiven^ Stt^ricions^ and 
divers oth^ provisoes ;(f^) and from his Lordsbip^s adaoirable Reading 
I shall extract, and endeavour to explain, one example of the observation. 
A man's farmer committed waste ; after he in reversion covenanteth to 
stand seised to the use of his wife for life, and after to the use of himsdf ' 
and his heirs : his wife dies ; — U he be in of the fee untouched, he shall 
punish the waste ; if he be in of the estate, he shall not punish it(:i;) 
^Hereon it is observable, — first, that the covenantor is in by ^ ,^ . ^ 
the common law, because there is no difference betwen this ^ -^ 

case and that of a feoffment to J. S. and his heirs, to the use of J. D. for 
life, and then to the use of himself and his heirs, which brings him in of 
the fee-simple merely in course of possession ;(y) and, secondly, that the 
reason why he could not punish the waste, if he were in under the statute, 
is, that it is a perfectly different estate from that out of which the parti* 
cular interest was derived ; for, as the action consists in privity, the re* 
version must continue in the same state in which it was at the time of 
the waste done.(z) 



SECTION III. 

SUCH PXESENT USES AS ABISB FROM THE INTEirTION MANTPEST PROM 
THE NATURE OF A TESTAMENTARY LIMrTATION. 

It has been a matter of much speculation, whether a devise to uses 
operates solely by the statute of Wills, or by that statute jointly with the 
statute of U8es.(a) These doubts arose, notwithstanding the insertion of 
the word will in the statute of Uses, from the natural presumption that 
the L#egislature contemplated only the customary wills then in existence, 
and not those which a few years afterwards sprung from the statute of 
Wills. But juridical authorities, fortified by the universal practice of 
two centuries, preponderate the *opinion of a learned indivi- r- ^,^^ ^ -, 
dual, (6) and are decisive of the operation of the statute of '^ -■ 

Devises.(c) It is now settled, that an immediate devise to uses, without 
a seisin to serve them, is good ; and that, where the estate is devised to 
one for the benefit of another, the Courts execute the use in the first or 
second devisee, as appears to suit best with the intention of the testa- 
tor .(cl) Clearly, therefore, a devise of lands to trustees and their heirs to 
uses, admits the operation of the statute. This is the nsual and scientific 
practice ; and a limitation io the use of the trustees upon trust, &c. wouM, 
it is conceived, in a will technically prepared^ give them the legal 

(v) Bjic Read. 63. ddition of Uie Toachstone : it is weO antben* 

(x) Bac. Bead. 65. ticated. 

(jf) Supra, 44. (c) 1 Cruiae Dig. tit 11. c. 4, a. 19. 1 

(z) Go. Litt. 58. Inst. 371 b. n. I. 

(a) But Co. Litt 371 b. (d) Bat Go. Litt 290 b. 

lb) Mr. Booth's annexed to Hillyard's 
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estate, (e) But where a mere seisin to usesis giren to ihe trustee, his 
death in the life-time of the testator appears to be immaterial; because at 
the testator's death the devise to him is completely expunged : it has 
lapsed, and the Courts will shut their eyes against it ; and then the devise 
is at once to the use of the beneficial devisee.(y). 

From the various cases where the intention is constructive and infer- 
ential, the following propositions, embracing this important branch of 
the doctrine, may be deduced ; in stating Which I shall consider dis- 
tinctly the cases — 1. Where the statute does — 2. Where it does not 
execute the use in the beneficial devisee ; after which it will be proper to 
♦Rfi -, endeavour, *from a mass of multifarious and conflicting de- 
t -* cisions, to extract some criteria for measuring the bounda- 

ries of the estate of the trustee. 

In entering on this topic, it is requisite to premise, that originally the 
intention of the testator was alone regarded by the Courts. In the vast 
multiplicity of cases which this principle has generated, the necessity of 
referring to his presumable object, and the difficulty of ascertaining it, 
have occasioned abundance of discussion ; and, at length, many rules are 
established as guides and landmarks for future cases. 

Where the stat\ite executes the use in the beneficial devisee. — 1. 
Prior to the statute of Uses, a conveyance to A. to the use of B. would 
have given A. the legal estate, and consequently he would hav^ been a 
trustee for B. : now the words of the statute are generic, ttse, confidence^ 
or trust ; and whether these, or words equally expressive, are used, the 
statute will operate. In deeds, when the legal estate is intended to be 
vested in the beneficial taker, the technical term is use : but in wills, 
informally prepared, it is as common to meet with a limitation to one 
upon trust for, as a limitation to one to the use of another ; and as this 
would have been a use at common law, it is since the statute the 
legal estate, (5") except when it appears by the whole will, to be the tes- 
tator's intent that it should not be executed. (A) 

2. Again, upon the same principle, that what at common law was the 
use or trust of a freehold is executed by the statute, when the trustee is 
r *V1 -1 to be merely passive, and when there is, therefore, no neces- 
L J sity for *the legal estate remaining in the trustee, it will vest 

in the beneficial taker. 

Thus in a devise upon trust to permit another person to receive the 
rents and profits, the legal estate is generally vested by the statute in that 
person ;(/) though good sense seems to require, that the estate should be 
executed in the trustees : for iheiv permission and sufferance^ when they, 
have no estate, and no power to hinder the cestui que tri$sty from receiv- 
ing, are idle and absurd.(Ar) The distinction, however, is established :(/) 
but the proposition is advanced as only true generally ; for, from the 
powerful control which the intention of testators possesses over construc- 
tion, and by which the Courts are not tied down to an abstract considera- 

(e) Hopkins v. Hopkins, 1 Atk. 581. (i) Broughton v. Langley, 2 Lord Ray- 

Marwood v. DarreU, Ca. temp. Hard. 91, mond, 873, overraling Burchett v. Duidant, 

S. P. 2 Vent. 312. 

(/) See 3 Atk. 408. 3 Bro. C. C. 30. (k) 2 Taunt 109. 

Q) Per Curiam in Broughton v. Lang- (/) Doe ex dem. Leicester v. Bigg, 2 

ley, 2 Lord Raymond, 873. ' Taunt. 109. 

(A) Gregory v. Henderson, 4 Taunt. 772. 
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tion of the devise, but are enabled to view it with reference to circum- 
stances, there is a notable exception to this rule. Where a married wo* 
man is the exclusive object of the testator's bounty, it is evident that his 
intention cannot be effectuated without vesting the legal estate in the trus- 
tees ; and hence, though the devise be upon trust to permit a married wo* 
man to receive the rents and profits for her separate use, yet is she a 
mere cestui que trust, (m) It may be- here noticed, that equitable es* 
tates, even money agreed to be laid out in land, are in general liable to 
curtei^y : but where the intent is manifestly to confer a separate benefit 
on liie wife, the husband cannot, it seems, *though there are p «^g ^ 
contrary authorities,(n) have an equitable seisin, and conse- ^ ^ 

quently loses his curtesy .(o) 

Where the statute does not execute the use in the beneficial devisee. 
Where there is a devisee to a trustee with directions to dispose of the 
estate, or of the rents, in such a manner as necessarily requires the legal 
estate to reside in him, he will take the legal estate.(j9) 

This observation may be regarded as the ground-work of the follow- 
ing cases in which the trustees take the legal estate. 

1. Where there is a devise to a person in trust to pay over the rents 
and profits to another, the legal estate continues in the trustee ; for, wheh 
he is directed to pay over the rents, he must necessarily'receive them.(y) 
This position is, in substance, advanced by Sir William Blackstone :(r) 
but the authority which he quotes, (^) certainly does not warrant the in« 
ference ; and bis annotator, Mr. Christian, after comparing the premises 
with the deduction, properly denies its justness. But as he combats the 
position abstractedly, and does not notice the case of Silvester v. Wilson, 
be could not have been aware that the rule stated in the Commentaries is 
established by that determination. 

2. Where the trustees are directed out of the rents *and p ,^g ^ 
profits to pay annuities, they take the legal estate. (/) ^ * 

3. When lands are devised to trustees in trust to sell or mortgage, in 
order to raise money for payment of debts, and, subject thereto, in trust 
for a third person, the trustees will take the legatl estate ; for otherwise it 
would not be in their power to execute the trust,(t/) It has been said 
that this mode of construction is adopted in cases of deeds, as well as in 
cases of devises i{x) but, however just the observation, the case which the 
author cites of a conveyance to the use of trustees upon trust for sale,(y) 
does not illustrate the proposition, (z) 

4. And lastly, may be mentioned the case oidi feme covert, in whose 
favour, under the circumstances before noticed, the legal estate will be 
vested in the trustees, in order to prevent the husband from receiving 
the rents and profits subject to no control. (a) 

(m) Harton v, Harton, 7 Tenn. Rep. Sele v. Jones. The trustees were to pay the 

652. rents, ^., to a married woman. 

(n) Roberts ▼. Dixwell, 1 Atk. 607. Pitt (0 MarUiwaite v. Jenkinson, 3 Bar. & 

v. Jackson, % 6ro. C. C. 61. Cresw. 358. 

(o) Hearle v. Greenbank, 3 Atk. 695, (u) Bagshaw v. Spenser, 1 Yes. 142, Col- 

716. lect.Jur. Vol. I.'378. 

ip) But Co. Litt. 290. b. ^x) 1 Cruise Dig. tit 12, e. 1. s. 22. 

Iq) Silvester v. Wilson, 2 T. R. 444. (jy) Keene v. Deardon, 8 East 248. 

(r) 2 Comm. 336. (z) Infra, 

(«) 1 £q. Ca. Abr. 383, 384. Say and (a) Supra^ 57. 
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We now proceed to a consideration of the cases in which the frame of 
the devise renders it difficult to predicate the quality of the trustee's 
estate. In this peculiar class of cases the trustee takes either a legal fee, 
estate for life, or chattel interest. To examine this important topic with 
the minuteness and attention which it deserves, would he inconsistent 
with the nature, and irrelevant to the subject, of an elementary essay on 
r *60 1 ^^®* 5 ^^^ therefore I shall only lay down *some general 
*■ ^ rules which seem deducible from the numerous determina- 

tions. The following propositions are submitted as general principles of 
construction peculiarly referable to this class of cases : — ^That the inten- 
tion of the testator, if ascertainable, is to prevail ;(&) that words of limi- 
tation to the heir are not conclusive, but strongly presumptive, in favour 
of a fee ;(c) that the nature and requisition of the trust furnish the strongest, 
and, when perfectly clear, a decisive medium of eliciting the intent .(a?) 
These principles granted, the following are corollaries from them : — 

1. In a devise to trustees and their heirs upon trusts which are not 
clearly fixed for a definite period, (as to demise freehold estates for any 
term they think proper)(e) they will take the fee ; for then there is no 
ground for rejecting the word heirs, which carries the whole fee in point 
of law.(/) 

2. If there be a devise to trustees upon trust for sale, a constructive fee 
arises without the word heirs. (g) In a modern case, indeed, a chattel 
interest only was held to vest in the trustees, notwithstanding a limitation 
to the heirs and a trust for sale were features of the will :[h) but this ad- 
r *61 1 j"<lic*t^<^"> which I do not presume to criticise, I cannot pre- 
*■ ^ tend *to reconcile with the stream of authorities ; unless, 
pnerhaps, by surmising, with Mr. Sanders, that the trust for sale was con- 
sidered in the nature of, and the same with, sl power of sale, (i) 

3. Where an estate is given to A. and his heirs upon trust to dispose 
of the rents in a particular manner during the life of B., and after the de- 
cease ofB. to stand seised of th^ lands to the uses therein mentioned; 
there, as the nature of the trust does not require that a legal estate shall 
reside in A. for a longer term than the life of B., the Court will not con- 
sider the u e executed in him for a longer period. (A?) 

4. When there is a devise to one for life, remainder to trustees and 
their heirs for preserving contingent remainders, and the estate of the 
trustee is not restrained to the life of the tenant for life, from the nature 
of the trust and the intention of the testator, there seems reason to con- 
tend, that they should be considered as taking the legal estate for the pe- 
riod of his life only.(/) 

5. Where the future beneficial interests are legal, and the problemati- 
cal point is solely whether the trustees take a fee or a chattel interest, the 
Courts will lean in favour of the latter, (w) Thus, in a devise of lands to 
trustees to be transferred to A. when he attains twenty-one, with limita- 

(b) See Ld. Mansfield's judgment in Good- (^) Ibid, Gibson v. Rogers, Amb. 93. 
title V, Whitby, 1 Burr. 228. (A) Warter r. Warter, 2 Brod. & Bing. 

(c) 2 Bar. et Aid. 91. 349. Warter v. Hutchinson, 1 Bar. and 

(d) 1 Ves. 142. Doe dem. Woodcock v. Cresw. 721. 
Burfhorp, 5 Taunt 382. Robinson v. Gray, (t) Sand. Uses, 258. 

9 East. 1. (k) But. Co. Litt. 290 b, 

(e) Do9 dem. Tomkins v. Willan, 2 Bar* (/) Bid, . 

6c Aid. 84. (m) Trodd v. Bownes, 2 Atk. 304. Doe 

(/) 1 Yes. 142. Collect. Jur. Vol. 1. 378. dem. White v. Simpeon, 5 East 162. 
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tion over in the event of his death before that age, they take a chattel 
interest during his minority :(n) for, as we shall hereafter ^ ^^ ^ 
*see, a limitation ulterior to the fee is not generally, except L J 

by certain indirect modes, transferable ;{o) whence the interests of society, 
which call for a capacity for alienation, are favoured by the inclination 
towards a chattel interest overbalancing the argument for a determina- 
ble fee. 



SECTION IV. 

trSES ARISING BY CONSIDERATION. 

As the doctrine of uses wats originally equitable, it introduced a greater 
latitude of construction in favour of the intention, and hence originated 
the efficacy of considerations. Considerations are either expressed or 
impliedyia) which is the division relevant to the present subject, though 
the usual division of considerations is into valuable^ and good;(b) called 
also civily and moraL{c) 

In a profound work, an express consideration is defined to be where 
the motive or inducement of the parties to a deed is distinctly declared : 
an implied consideration, to be where an act is done or forborne at the 
request of another, without any express stipulation, in which case the 
law presumes an adequate compensation for the act of forbearance to have 
been *the inducement of the one party, and the undertaking p ^^^^ , 
of the other, (rf) ^ L ^'^ J 

Express considerations usually arise from the payment of money or 
money's worth, or from proximity of kindred ; implied considerations, 
from tenure : — and it is these two species of considerations which now 
demand our attention. < 

In treating of express considerations I shall consider them, — I . With 
reference to common law conveyances. 2. With reference to bargains 
and sales, and covenants to stand seised. 3. With reference to appoint- 
ments and declarations of use. 

1. Considerations are not a necessary ingredient of common law con- 
veyances. If, therefore, A. make a feoffment, levy a fine, or suffer \ re- 
covery, the common law estate passes as before the statute. (e) If before 
the statute no use was declared to, or consideration paid by, the feoffee, 
conuzee, or recoveror, equity would have continued the separate usufruct 
in the grantor ; and consequently now he takes the legal estate, executed 
by the statute. A declaration therefore, being equally efficient with a 
consideration in detaining the use in the feoffee, &c.,(y) the proposition 
in the Commentaries, that a deed without any consideration is, as it were, 
of no effect,(g-) is inaccurate. 

(n) Doe dem. Player v, Nicholls, 1 Bar. {d) Treat. Equity, 6. i. c 5. a. 1. 

A Crca. 336. (e) 2 Roll. Abr. 781,788, 791. 1 Co. 176 b. 

(o) Jnfra, s. 8. (/) Stephen's case, \ Leo., 138 ; Cal- 

(a) 4 Cru. Diff. tit 23. c. 2. s. 56. thorp's case. Mo. 101. 

\b) 2 Bl. Comm. 297. is) 2 Bl. Comm. 296. 
(c) 4 Cru. Dig. tit 23. c. 3. a. 63, 
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2^ Bargains aad sales, and coyenacits to stand seised, were originally 
real contracts ;(A) and consideration is of the essence of an equitable con- 
^ 1 tracty(t) *as indeed it is of contracts at common law^ except 
L ^^ J when by deed. (*) 

Their primitive nature remains : but the statute acts instantaneously on 
the created relation, and executes the use into estate. But each of these 
statutory assurances must have its peculiar consideration. 

The consideration, however trifling, (/) essential to a bargain and sale, 
the name of which imports a quid pro quo^ is money, or money's 
worth ;(m) but it need not be stated if the conveyance is expressed to be 
made in consideration of a certain(n) or conipetent{o) sum ; nor need it 
be paid by the bargainee himself, if paid on his account :(p) and, as an 
averment is not allowed to contravene the instrument,(9) it may be nomu 
nal; and in a bargain and sale for grounding a common recovery, a pepper- 
corn rent has been said to be suflBicient.(r) The money need not be paid 
on the execution of the deed ; it may be made conditionally, or absolutely 
in consideration of a future,(5) or of a previous^^) payment : but a use 
cannot be raised on a general consideration^ without an averment that 
the money was actually paid.(w) 

The consideration essential to a covenant to stand seised, is that of 
marriage, or of blood flowing through its pure channel. (or) It must ap- 

r *65 1 P^*^' ^^^ ^* ^^^^ ^^^ *^® particularly expressed ;(y) that is, 
•- -^ the proximate motive, — natural love, need not be mentioned ; 

and, thoyjgh in terms confined to one of the covenantees, all of them, if 
within the scope of the consideration, may take uses under this convey- 
ance. Thus, if one, in consideration of natural love to his eldest son, co- 
venant to stand seised to the use of him in tail, and afterwards- to the use 
of the younger son, the consideration extends to the latter.(^) Children, 
brothers, sisters, cousins, or their wives, or intended wives, are within 
the consideration of this assurance :(a) but as it is of a private nature, and 
valid without enrolment, the consideration of blood or marriage is abso- 
lutely necessary :(&) and therefore the consideration of ancient acquaint- 
ance, or being chamber-fellows, or entire friends, or the love and affection 
to an illegitimate child, (who being nullius Jilius[c) hzs no consanguini- 
ty,) {d) is not sufficient to raise a use.(c) And when a stranger is men- 
tioned as cestui que use, together with a relation of the covenantor, the 
whole use vests in the latter. (/) It is, however, said in the Touchstone, 
that if I covenant with B. in consi<Jeration of the marriage of my son 
with the daughter of B., to stand seised to the use of R. (a stranger) for 
life, and after to the use of my son and his wife in tail, in this case the 
use shall rise to R., albeit he is a stranger ; and that for the supporting 

(h) 2 Inst. 672. 2 Bl. Comm. 338^ (/) 3 Keb. 201. 

0) See Gilb. Uses, 48—63. (m) 1 Co. 176 a. 

(k) Plowd. 308. Bac Read. 13. 3 Burr. (x) Harg. Co. Lift. 123 a. 

1670. (y) 2 Sand. Uses, 81. 

(/) 2 Ron. Abr. 787, 788. 10 Co. 34 a. (z) 2 Roll. Abr. 784. 

(m) Sheph. Touchst. 723, 7th edit. (o) Shep. Touchst 312. 

(») 2 Roll. Abr. 786. (b) 4 Cru. Dig. tit 32. c 10. s. 13, 

(o) Moor, 670. (c) 1 Bl. Comm. 459. 

(p) 2 Roll. Abr. 784. (rf) Perrott's case, Dyer 374. 2 Roll. Abr. 
(q) Clarkson v, Hanway, 2 P. Wmg. 204. 785. 

(r) In Barker v, Keate, 2 Mod. 252. (<?) Plowd. 303. 2 Roll. Abr. 783. 

(«) Dyer, 337 a. in pi. 34. (/) 2 Roll. Abr. 784, pi. 4. 
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of the *remainder, which cannot be without a particular p ^^^ ^ 
estate. (^) But the only good reason for giving validity to >- ^ J 
the stranger^s use being the dependency of the subsequent upon the an- 
tecedent use, if, by another construction equally consonant to the general 
doctrine, the subsequent use may be supported, the prior use may be ex- 
punged. Now, it is evident, on principles hereafter developed, that the 
ulterior limitation might enure as a future tise, and consequently its 
voidness as a remainder is immaterial. A case is afterwards stated in 
the Touchstone, the point of which consists in the distinction (now some- 
what shaken) (A) between the words term and time.(i) " If I covenant 
with B. to stand seised to the use of myself for life, and after my death 
to the use of C. , a stranger, for the term of twenty years, and after the 
end of the term to the use of my son in tail ;" in this case the use limited 
to C. is void ; and my son, after my death, shall have the land : but if the 
words of the covenant be " and after the end of twenty yeorj," instead 
of ^^and after the end of the term,^^^ my son shall not have the land 
until the twenty years be expired. (Aj This case alone would establish 
the above inference ; because, as the word term, may mean estate as well 
as time,('/) there is no violence done to the instrument by annihilating 
the limitation to C, when it is for a term or estate j as C, not being 
within the reach of the consideration, cannot take, unless there be an ab- 
solute necessity for that construction. Now, if this be the foundation of 
the decision, it is ^equally applicable to the foregoing case, ^ ^^^ ^ 
which has, Uierefore, on these grounds been rejected and de- ^ ^ 

nied by the highest authorities, (m) 

It seems that when the two considerations, money and marriage^ co- 
incide in a covenant to stand seised, the use can arise on the latter only ;(n) 
although if money be the only consideration, the use will vest : as either a 
bargain and sale, or covenant to stand seised, from possessing the consi- 
deration essentially requisite to, may operate as the other, (o) 

3. Before the statute the estate was completely passed from the grant- 
or by a common law conveyance, without the aid of a court of equity ; 
and therefore, as the grantee received the estate coupled with » confidence, 
the use might be declared to a stranger gratuitously. (jo) 

The use did not, as in the case of a bargain and aale or covenant to ^ 
stand seised, rest in agreement, which, if naked, coqld not be enforced : 
but it was annexed to a perfect gift ; and Chancery, therefore, would en- 
force it.(y) The conversion of the use from an equity to an actual estate 
has made no alteration in this respect ; and hence the absence of a consi- 
deration is immaterial in an appointment or declaration of use ;(r) while 
in a bargain and sale, or covenant to stand seised, it is a vital defect.(^) 

'^Implied considerations arising from tenure. ^ ^gg ^ 

When the grantor carves^a particular estate out of the fee, L J 

{g) Sheph. Touchst. 513. and denied in 4 Leo. 137; and in Lord Pa* 

(A) Wright dem Plowd. v, Cartwright, 1 get's case, 1 Leo. 195. 

Burr. 282. (ji) Moor, 102. 

(t) Co. Litt. 45. (o) 2 Inst 671. 2 Boll Abr. 787, pi. 5. 

Ijc) Sheph. Toachst. 523. 3 Leon. 16. 

(/) Co. Litt 45. ip) Harg. Co. I^itt 123 a. n. 8. 

(m) This case is taken by Shepherd from {q) Ibid, "" 

Plowd. 307; it was merely said by counsel. (r) 1 Ld. Raym. 290. 

It is rejected by Gilbert, Uses, 255 ;^pur- («) Supra^ 64. 
posely omitted by Roll. Vol. II. p. 784. ;— 

Vol. III.— 3 B 
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as by a gift in tail^ or lease for life, a tenure is created ; and the use is 
fixed in the donee or lessee. (/) This creation of a tenure by an ancient 
feoffment has been mentioned as a reason why uses could not have exist- 
ed before the statute Quia empiores.{u) 



SECTION V. 

USES ARISING FROM THE ACT OF LAW. 

These uses are either resulting or implied. 

1st, Resulting uses. When the doctrine of uses arose, in which, 
from its equitable nature, intention was greatly regarded, it became a 
fundamental rule, that so much of the use as the owner of the land does 
not dispose of remains in him.{a) The statute made no alteration in 
this principle ; the use resulted as before, and was instantly executed 
into estate. It was adopted by the Court of Chancery, and applied to 
equitable estates ;(6) and the advantage of its general results has preserv- 
ed its existence both in uses and trusts to this day. The statute of 
Frauds, 29 Car. 2. c. 3, enacts, that all declarations or creations of trusts 
r ♦fiQ 1 ^^ confidences of any lands, tenements, or *hereditaments, 
I- ^ shall be manifested and proved by some writing signed by 

the party, who is by law enabled to declare such trust, or by his last will 
in writing. (c) Uses, though at this period legalized, were held to be 
equally with equitable interests within the scope of this clause ;(6?) and 
they would, therefore, have been precluded from resulting, if the Legis- 
lature had not expressly excepted a trust or confidence, which, on any 
conveyance of lands or tenements, arises or results by implication or con- 
struction of law, or is transferred or extinguished by an act or operation 
of law.(«) There appears, however, to be a strong ground for Lord 
Cowper's opinion, that this branch of the statute of Frauds relates only 
to trusts :(y') but whether it relate to uses or not, I may be allowed to 
remark, that the word hereditament is inserted in the affirmative, and 
omitted in the exceptive section. I am not aware that the difference 
has been noticed ; though, if acted on, it may involve important conse- 
quences. 

As the doctrine of resulting uses is governed almost wholly by the 
single principle above laid down, it may be treated by distinctly propound- 
ing and specifically explaining its various examples. 

A resulting use can arise only to the owner ;(^) and, properly speak- 
ing, only on a conveyance operating by transmutation.(A) 

0) Bto. Ab. tit. Feoff, al Use, pL 10. {d) Roe v. Popham, Doug. 24. 11 Mod. 

Dyer 146 b. Perk. s. 634, 5. 214. 

(«) Supra, 14. (e) Sec. 8. 

(a) Co. Litt. 32 a. 3 Co. 81 b. Dyer, 166. (/) Lamplugb «. Lamplagb, 1 P. Wms. 

lb) Lloyd V. Spillet, 2 Atk. 150. David- 112. 

flon V, Foley, 2 Bro. R. 203. (ff) Davies v. Speed, Show Ca. in Pari. 

(e) Sec. 6. 104. Carth. 262. 

(A) Infra, 79, 80. 
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We have seen that a consideration or declaration of use prevents the 
use from resulting ;{i) and as tenure is a consideration, in consequence 
of the rents, *&c. which it includes, a use cannot result on p ^--. -. 
the conveyance of a particular estate, (k) L ' ^ J 

If husband and wife levy a fine of the wife's lands without any consi- 
deration, or declaration of use, it results to the wife ; and the same effect 
is produced, if they make different declarations :(/) hence in both these 
cases the wife is seised as before. 

So if one by conveyance to uses limit freehold estates to take effect 
after his death, though he create terms of years in prassenti of long du- 
ration, the undisposed of estate for life results.(m) Thus in a convey- 
ance by A. to the use of trustees for seventy years, if A. should so long 
live, remainder to trustees for three thousand years, and from and after 
the death of A. to B. his son for life, with divers remainders over, it 
was decreed that an estate for life resulted to A. (n) 

The whole of this doctrine is founded on intention. Hence, notwith- 
standing the statute of Frauds, the admissibility of parole evidence to 
elicit it :{o) hence also the nature of the conveyance, or of the transaction, 
may prevent the use from resulting. Thus a dev^ise imports a bounty.( jd) 
Therefore, though the use, as we have seen, may be expressed to a third 
person, and executed by the statute, (9) it never results to the heirs of the 
devisor, (r) 

On the modern transfer by lease and release, it has been doubted, 
whether in the absence of a consideration *or declaration of p «». ^ 
use there is a resulting use ; and yet if a particular use be >- ^ 

declared, it confessedly results for. the residue. («) In the argument 
against the admission of resulting uses on a lease and release, two points 
were insisted on, which seem somewhat incompatible, viz. the abstract 
operation and the unity of the two instruments : that the release should 
operate strictly by enlargement of the lessee's estate, which rendered an 
immediate resulting of tJ^e use nugatory ; and that the two assurances 
were one ; consequently, that the consideration of the bargain and 'sale 
was participated by the release. In the argument for the application of 
this doctrine to the lease and release, the distinctness of the assurances 
was urged : but as resulting uses were adopted to favour the intention, 
and as, manifestly, the consideration of the bargain and sale is merely to 

J;ive it validity, the unity of the conveyance appears to me an argument 
or the resulting of the use on a lease and release ; because, as the former 
is made expressly for the purpose of receiving the latter, that only is 
wanting to complete the resemblance of this assurance to a feoffment, 
fine, or recovery. The lease and release are in truth distinct : but they 
are adopted as a mode of conveyance ; and the interest which the former 
creates, if not merged, is too trifling to form a serious obstacle to the 
resulting of the use. Lord Hardwicke, in reference to this doctrine, has 
considered the conveyance by lease and release the same with a feoff- 

(0 Supra, 8. 4. (^) 1 Cruise Dig. tit 11. c. 4. s. 55. tit. 

\k) Castle v. Dod, Cro. J. 200. 88. 
(/) 2 Rep. 58 a. Dyer 146 b. tfi/ro. {q) Supra, sec. 3. 

(m) Ponhay v. Harrel, 2 Vem. 370. 2 (r) 1 Leon. 254. 
Freem. 268. CO Shortridge t. Lamplagh, 2 8alk. 678. 

(n) Ibid. 2 Ld Raym. 798. 
(0) Roe V, Popham, Doug. 24. 
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r *72 1 nient ;(t) and the o^inioa of the *profession at the present 
I ' -i day is decidedly in favour of its capacity for resulting 
uses, (it) 

On a fine or feoffment to make a tenant to the praecipe for suffering a 
recovery, though there be no declaration of use, yet it does not re- 
sult, (a?) 

So if a feoffment be made on condition that feoffee shall enfeoff; for in 
both these Cuses the resulting of the use, and the attainment of the pro- 
posed objects, are incompatible, (y) So, if a recovery be suffered to the 
intent to let in debts, and upon trust that the recoveror sell or mortgage 
to pay them, and subject to such power, to the use of the recoveree 
in fee, the use will not result : for, in order to enable the recoveror to 
execute the trust, he will take the legal estate, and not a mere power.(2r) 

So if the use be expressly limited away during the life of the grantor, 
no use can result to him ; as if A. conveyed to B. and his heirs, to the 
use of C. for the life of A., remainder over ; the freehold does not result 
to A. (a) 

So if there be an express limitation to the original owner, except it 
be of the fee or of an estate-tail, there can be no resulting tcse; for the 
inference and presumption in his favour are then exduded. And were 
the residue to result, a merger would, in general cases, ensue ;(b) and 
then, immediately on the execution of the express particular use, it 
r »7<i 1 ^^"^^ drov^n *in the reversion, which would render the act 
L J perfectly ineffectual. But an express limitation of the fee, 

or same estate that would otherwise result, is nugatory ; and the party 
is, therefore, according to the first principles, zn by act of law ;(c) and 
when he takes an estate-tail, as the statute De Donis protects it from 
merger, it may subsist with the resulting fee.(^) And on the same 
ground it should seem,. that if the conveyance were made to the use of 
the grantor for life or for years, with intervening remainders which 
would prevent an immediate merger, the reversion would result. (6) 
However, in the cases of Adams v. Savage, and Rawley v. Holland, the 
resulting use was negatived, notwithstanding this circumstance ; and the 
grounds of those decisions were, that no estate of freehold could result 
to the grantors, because other estates, viz, for years, were expressly 
limited to them. 

An important difference in the effect of a limitation to the heirs gene- 
ral and to the heirs special of a grantor, during whose life the estate is 
passed away, may be noticed here. In the former case, in which uses 
and common law estates agree, the limitation, whether in freeholds or 
copyholds, (/*) fixes in the ancestor, and leaves in him his old rever- 
sion ;{g) because it coincides with the operation of law, and is conse- 

(t) In Lloyd v. Spillet, mpra, 68. 2 Ld. Raym. 854. 2 Salk. 679. Rawley v. 

(ti) 2 Sand. Uses, 69. Sugd. Gilbert. Uses, Holland, 2 Ab. £q. 763. 22 Yin. Abr. 188. 

224. n. 2.3d. edit pi. 11. 

(j?) Gilb. Rep. 16. Dougl. 25. (c) See preceding note. 

ly) Jenk. 253. (</) Show. Cases in Pari. 104. 

(z) Eyre v. Fitton, in Ireland, Sugd. on (e) Sheph. Touchst by Prest. 524. 

Powers, 112. (/) 4 Burr. 1952. Black^t Rep. 1046, 

(a) Tippin v, Cosin, 4 Mod. 380. 1 Ld. overruling 1 Leon. c. 132. 

Raym. 33. Cf) Cro. Eliz. 321. Cholmondeley v. 

(6) Dyer 111 b. n. 46. Adams v. Savage, Clinton^ 2 Bam. dt Aid. 625. 
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quently anticipated and crushed : but in the latter it creates a contingent 
remainder in tail in the heirs special^ which is a different estate. (A) 

♦Thus if A. grant to the use of B. during A.'s life, re- p ^-^ , 
mainder to the heirs general of A., it is evident that this *• ^ 

limitation to the heirs general is unproductive of any effect ; for it gives 
the fee, which is the old use.(i) 

But if the limitation in the same case be to the heirs of the body of 
A., there is then a contingent remainder in the issue. (^) 

1. Because A., the ancestor, has no preceding freehold by resulting 
use, as the use is disposed of during his life ; consequently, A. has no 
estate wjiich can attract the limitation to the heirs special, and involve 
the operation of tharule in Shelley's case.(/) 

2, Because it cannot be an executory or future use in the heir, from 
its capacity of enuring as a contingent remainder expectant on the free* 
hold of B.(m) At common law, the limitation to the heirs special 
would be void ; for the donor cannot make his own right heir a pur- 
chaser of an estate-tail, without departing with the whole fee.(n) 

The general rule is, that the use results according to the original es- 
tate ;(o) because, preserving its primitive quality, which resulted from 
its confidential and subordinate nature, it ensues the land ;(p) therefore, 
its descent remains uavaried ; and if derived from, it continues in, the 
maternal line, (q) And even a recovery suffered by a copyholder of in- 
heritance does *not alter the descent :(r) but we may ob- ^ ^-- ^ 
serve that this doctrine, being peculiar to uses, whenever ^ -^ 

an estate returns to the grantor by an operation merely at the com- 
mon law, as by the rendet of a fine sur grant et render j{s) or, in 
copyholds, by a surrender and re-surrender, (/) it has the effect of a pur- 
chase. Nay, if the ultimate use be limited to the right heirs of any 
other person than the grantor, and the grantor become heir of that per<- 
son, it seems that he would hold by purchase, and displace the fee which 
he took by resulting use.(t^) 

So the use results to joint tenants according to their respective es- 
tates \{w) if tenant for life and the person in remainder join in the fine, 
&c. without declaring any uses, they are seised as before ;(a?) and a 
stranger who joins in the conveyance with the owner of the fee, and to 
whom no use is declared, takes nothing without an express declara* 
tion.(y) 

But as intention possesses such a controlling energy in the construc- 
tion of resulting uses, and as the manifest object of a tenant in tail who 
suffers a recovery is to acquire the fee, the use results to him in fee ;(z) 

(A) Garth. 272. 4 Mod. 380. U) Boe v. Morgan, 7 T. Rep. 103. 

(/) Moor, 284. 1 Inst. 22 b. 1 Leon. 182. (u) See Doe v. White, 15 East, 174. 2 

\k) Garth. 272. 4 Mod. 380. Prest. Estates, 42. 

(0 1 Vent. 372—382. (w) Beckwith's case, 2 Co. 58 a. 

im) Infra, \x) Argol v. Cheiiey, Latch. 82. Waker 

n) Go. Litt. 22 b., 26 b. v. Snow, Palm. 359. 

(o) Fenwick v. Mitford, Mo. 284, 720. {y) Go. Litt. 23 a., 271 a. b. 

(p) Go. Litt. 22 b. (z) Nightingale v. Ferrers, 3 P. Wms. 

{q) 1 Go. 100 b. Harg. Go. Litt 12 b. n. 207, confirmed by Lord Hardwicke in Sta- 

12. 2 Salk. 591. pilton v, Stapilton, 1 Atk. 2 ; and by Lee, 

(r) Roe V. Baldwere, 5 T. Rep. 104. G. J., 5 T. Rep. 107, n. 
(«) Price V. Langford, 1 Show. 92. 1 
Balk. 337. Garth. 140. 

3 B 2 
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and precedent judgments, statutes, bonds, and leases unwarranted by the 
r *7fi 1 ®^^"^® ®^ ^'^ Hen. 8., are let in *and made good. (a) And, 
L J for the same reason, it seems, that where a tenant in tail 

levies a fine, without any declaration of uses, he acquires a base fee de- 
scendible to his heirs, as long as he has heirs of his body. (6) 

The inheritance is ne,ver in abeyance in conveyances by way of 
use.(c) Thus, where a feoffment is made to the use of A, in tail, re- 
mainder to the use of the right heirs of T. S., who is then living, the 
fee-simple is not in abeyance, nor in the feoffees ; but results to the fe- 
offor, and remains in him till the contingency, viz. the death of T. S. 
happens ;(d) for the use, until the death of T. S., is undisposed of. 
This case appears to govern one which sometimes arises in practice, viz, 
a conveyance to the use of a releasee and his heirs, during the life of, 
and in trust for, the purchaser, in order to prevent dower ; remainder 
to the use of the heirs, &c. of the purchaser. Now, the rule in Shel- 
ley's case requires the limitations to the ancestor and the heirs to be of 
the same quality in order that they may blend and consolidate into one 
estate of inheritance. (c) Hence, therefore, the heirs here take a con- 
tingent remainder by purchase : the use of the fee must result ; and the 
only legal effect of the conveyance, in reference to the fee, is to enable 
the trustee to bar the contingent remainder in the heir by a tortious con- 
veyance. Th^ legal right of entry arising to the vendor from the tor- 
P »-- -1 tious ^conveyance of the trustee, would of course be neutral- 
L -^ ized by the interposition of equity. The intention deduci- 

ble from the contract for the purchase of the fee cannot, I apprehend, 
avail in a court of law against the express limitations of the deed : but 
the purchaser has unquestionably an equitable fee. {/) 

If the absence of abeyance from uses had not proceeded from other 
causes, it would have been a necessary result of the principle on which 
this part of the learning rests : whence devises have received the same 
equitable construction. (^) But the reason of its exclusion from uses is 
derived from their original nature, and the impossibility of reposing a 
confidence in an unknown or uncertain person :(h) and hence an inte-< 
rest, which is a mere possibility under. a conveyance at common law, in 
consequence of the fee passing out of the grantor, — as in a limitation at 
common law to A. for life, remainder to the heirs of B., who is living, 
—is, under the operation of the statute, when the use of the fee is limited 
in contingency, an actual estate in the grantor, of which he may dispose 
at his pleasure ; even to bar the contingent remainder by uniting his re- 
version to and drowning, or by accepting a surrender of, the particular 
estate by which the remainder is supported.(i) 

Before we conclude this learning, an important but adventitious effect 
of a conveyance on which the use results may be briefly considered. 

(a) Per Lord Hardwicke, 1 Atk. 2. and Wife v. Morris, 7 Durnf. and East. 342, 

(b) 1 Cru. Dig. tit 11. c. 4. s. 62. Sugd. 438. 

Gii^.'^280, n. 3, aed vide cont, Gilb. Uses, (/) See this case adverted to, but with a 

280. Palm. 359. different view, in 1 Sand. Uses, 105, 106. 

(c) 6 Co. 17 b. 10 Co. 78, 85 b. (^) Plunkett t>. Holmes, 1 Lev. 11. Raym. 

(d) Per Holt, C. J.,^in Davies v. Speed, 28. Purefoy v. Rogers, 2 Sanders, 380. Lod- 
supra, 69. dington v. Kime, 1 Salk. 224. 

(tf) Fearne, 59; confirmed by Venables (A) Bac. Uses, 61. 

(i) 1 Prest. Est 175, 176, 177. Infra. 
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Uniform solicitude to prevent the disinherison of heirs is a prominent 
feature of our law, and has given birth to the rule *that any p ^^ . 
new-modelling of a testator's estate revokes his wilL(Ar) L '" J * 
Now when a use results on a conveyance of the fee it is a new purchase, 
and by consequence a revocation of a prior will.(/) 

In the civil law, an actual disposition of the estate subsequent to the 
will revoked it ; est enim ret legatm alienaiio species tacitae ademptU 
onis quoniam hoc ipso quod testator rem in alicui transjert recedere 
a priori voluntate videtur,{m) But the doctrine of the law of Eng- 
land is more artificial, and altogether independent of intention : for the 
testator must not only be actually seised at the time of making his will, 
but must continue seised without interruption to the period of his death ; 
and hence an alienation, made for the sole purpose of strengthening and 
effectuating a previous devise, (c. g. a feoffment to the uses already de- 
clared by the feoffor's will)(n) operates a revocation, though, it is said, 
there are some alterations in the nature of an estate, which have not this 
effect ; and where a fine is levied only for the purpose of confirming 
such an alteration, it will not revoke.(o) This inference has been drawn 
from the case of Luther v. Kirby,(j») which, however, appears to me a 
questionable authority : and it is respectfully suggested, that the decla- 
ration of use by the testatrix in the indenture by which she covenanted 
to levy the fine was nugatory and inefficient \{q) whence ^ ^^- 
there *was merely a resulting use, and nothing to preclude L ' J 
or qualify the consequences of the fine. 

The analogy of trusts has induced the application of these rigid prin- 
ciples to equitable estates ; and a devise of an equitable fee is revoked 
by a subsequent conveyance, notwithstanding the grantor has a resulting 
trust, (r) The luminous mind of Lord Mansfield revolted against per- 
mitting a testator's intention to be defeated by an inadvertent act, which 
a conveyance of the mere seisin must frequently be ; and his Lordship, 
while he felt the doctrine too firmly rooted to be shaken, did not scruple 
to denounce it as scandalous and absurd. («) 

The operativeness of a devise, made before the fictitious proceedings 
of a recovery have commenced, but after the execution of the recovery 
deed, may be observed to be only an apparent exception to this branch 
of the doctrine of revocation, for reasons given in a future page.(/) 

But a surrender of copyhold lands to uses, with a limitation of the 
ultimate fee to the surrenderor, or to his right heirs, remains subject to 
the dispositions of his will, on the rational ground of its being his old 
ownership or dominion. (t/) 

2. Implied uses^ or uses hy implication. These, though governed 
by the same principles as resulting uses, are not statute uses ; and, there- 
fore, not derived from a seisin. They exist only in bargains and sales^ 

(k) Powell Devises, 566. {q) Consider that case with the principles, 

(/) 1 Roll. Abr. 615. Dyer, 143, a. b. infra, 
Pitt V. Langford, 1 Show. Rep. 92, 93. Fur- (r) Lincoln's case, 1 Abr. Eq. 411. Show, 

goyne v. Fox, 1 Atk. 576. Pari. Ca. 154. 

(m) Vin. ad. Inst lib. 2. tit 20. s. 12. («) 4 Barr. 1940. Doug. 695. 

(n) Hussey's case, Moor, 789. 1 Roll. (f) Infra. 
Abr. 614. (u) Thrustout v. Cunningham, 2 Bl. 1046. 

(o) 1 Cruise Fines, 286. Vawser v. JefTery, 3 Bar. & Aid. 462. 

Ip) 3 Vin. Abr. p. 148. 3 P. Wms. 169. 
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and covenants to stand seised, which do not pass the seisin ; therefore, if 
r *fiO 1 ^y cither of these statutory ^assurances, a future use be ere- 
L J ated, and no disposition be made of the intermediate inte- 

rest^ it remains in the grantor, and is called a use by implication. (or) 



SECTION VI. 
A putttre use defined and explained. 

A FUTURE, sometimes called an executory, use may be defined to be a 
use limited to commence at a future period, but not by way of remain- 
der. 

A contingent remainder, limited by way of use, is sometimes called a 
future, and sometimes a contingent use : but symmetry of arrangement, 
and the natural meaning of words, appear to me to require the adoption 
of the phrase future use as a generic term ; and it will stand as such in 
the ensuing sheets, unless an express allusion be made to a contingent 
remainder by way of use. 

My object in this section will be to explain the general nature of future 
uses. Some of their prominent features will be described ; and I shall 
endeavour to show, — 1 . How they differ from remainders. 2. Why a 
future period is necessarily mentioned in their creation, — 3. The modes 
by which they come in esse. And — 4. The conveyances in which 
they may be limited to arise. 

1. To exhibit the distinctive qualities of a future use. in the strongest 
r *8l 1 ^^S^*> ^® must recur to the *doctrine of remainders, as the 
L -• qualities of the former are, in many instances, the reverse of 

those of the latter, while the line of distinction is frequently difficult to 
be perceived. The Courts, in the construction of the statute, have 
evinced a resolution to assimilate the system of property, which it cre- 
ated, as much as possible, to common law estates ; and hence have laid 
it down as a maxim, that when a future limitation can enure as a re- 
mainder, it shall not enure as a future use;{a) and it always may be 
a remainder when limited upon a prior particular estate which it does 
not infringe. (6) Now a remainder is defined to be the residue of an es- 
tate, to take effect after the determination of a preceding particular estate 
upon which it is expectant ;(c) and it may be advanced, as a deduction 
from this definition, that a future limitation may always enure as a re- 
mainder when it possesses two qualities, viz, dependency on a prior par- 
ticular estate, and expectancy on its determination. Therefore, when a 
ftiture limitation in a conveyance to uses is neither preceded by the fee, 
nor infringes a prior particular estate, it may enure as a remainder,((/) 
and then it possesses all the properties of a remainder. For the Judges, 
in the construction of the statute, said that remainders limited in use 

(a?) Pybus v. Mitford, 1 Ventr. 372. (Jb) See Fearne, C. Rem. 11 to 20. 

(a) The rule equally applies to executory (c) Co. Litt. 49 a. 
devises, Goodtitle v, Biilingtoiiy Dpug. 725. (</) See But F. C. Rem. 11 to 20. 
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shall fpllow the rule and reason of estates executed in possession by the 
common law ; and that a remainder in use ought to vest during the par- 
ticular estate, or at *least " eo instantV^ when the particular ^ ^^^ -. 
estate endeth, as well as an estate in possession ;(e) and hence L ^ 

also a contingent remainder by way of use may be barred by the tenant 
of the freehold, through the medium of a tortious conveyance(y*) or 
inerger,(^) like a contingent remainder at common law. But (we may 
observe) trusts have here deviated from the general analogy : a contin- 
gent remainder of a trust cannot be destroyed by the- alienation, surren- 
der, or merger, of the particular estate ;(A) and may take eflFect, notwith- 
standing the determination of such estate, before it vest8.(t) 

Two of the chief attributes of an executory use are its capacity for 
commencing in futurej(k) and its power of rescinding a prior free- 
hold ;(/) which qualities, we may recollect, uses originally possessed,(m) 
and their preservation, on being legalized by the statute, will be founds 
on examination, to be no way repugnant to the principles of the com- 
mon law. As uses were formerly separate fram the legal estate ; so are 
they still separate from the seisin, which alone attracts livery and its 
train of consequences. The doctrine of remainders is derived from the 
nature of livery, which pervades, with a sort of electric energy, a nu- 
merous series of intermediate interests, and vests a present estate in a 
distant remainder-man ;(n) and *this immediate vesting of p »qo -. 
the remainder explains the distinction between an expectant •- -J 

and a future freehold ; the one of which is admitted, the other univer- 
sally rejected by the common law,(o) except in the case of grants of rents 
de novOy(p) and of grants made to enlarge an estate on condition. (^) 
Every expectant freehold at common law is, therefore, a remainder ; 
and if it be vested, and the particular estate be a chattel interest, livery 
is made to the termor, and enures to the person in remainder ;(r) and if 
it be contingent, th^ particular estate itself must be of a freehold quality, 
in order to prevent an abeyance of the freehold.(*) But in a feoffment 
to uses livery is made to the feoffee ; and though, if the modifications of 
the use are those of a common law estate, they become endowed with 
properties of a common law estate ; yet, as the use retains its original 
properties, if it be made to assume the peculiar form which it wore prior 
to the statute ; and the requisition of the common law, that a freehold 
must commence immediately, being derived from the nature of livery ; 
it follows, that a future use may be created without y and that it is always 
independent qfj a preceding estate. (/) 

Again, a freehold estate at the common law, as it is *cre- ^ #g^ -> 
ated by livery, is determinable only by natural expiration, ^ ^ 

(e) 1 Rep. 136. 156. Palm. 29, 30. 2 Vent. 204. These 
(/) Chudleigh's case, 1 Co. Hep. 120. are obviously out of the policy of the corn- 
er) Purefoy v, Rogers, 2 Saund. 386. mon law^ which is, that the rights of claim- 
(A) 1 Prest Estates, 148. ants shall not be suspended by an abeyance 
(t) Chapman v. Blisset, Cas. temp. Talb. of the freehold ; for, as they are created by 
146. the grant, a precedent right is impossible. 
[k) Dyer, 274, b. (q) 1 Inst. 216 a. 1 Rep. 154. 2 Lev. 



/) See But. Fearne, C. R. 11 to 20. 77. Treat, on Eq. 61. s. 6. 1 Atk. 579. 

m) Supra, 19. (r) 2 Bl. Comm. 166. 



n) 2 Bl. Comm. 166. («) Ibid, 171. 

(o) Co. Litt 217 a. 6 Co. 94, b. 2 Vent. (0 Dyer, 274 b. Cro. Eliz. 439. 1 Rep. 

204. 136 a. Salk. 675. 12 Mod. 39. 2 Wils. R. 

ip) Bro. tit Grant, 86. 8 H. 7. 3. Plow. 75. 
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or by forfeiture, either for a tortious act, or condition broken ; but it 
allows no power of revocation. (w) Now it is a rule, that none can enter 
for condition broken, but the grantor or his heirs ; and when he enters, 
he is in of the original estate, (x) Hence for the future use to be valid, 
when the preceding estate is to be infringed, such preceding estate, though 
a legal freehold, must be determinable without entry. Accordingly the 
event, upon which the future use is to take effect, does of itself change the 
use from the prior to the posterior cestuique use.(y) 

The use instantaneously changes pe7* vim statuti in the same manner as 
it did when fiduciary : it then rested on the legal estate, and now on the 
seisin of the grantee ; its relation to which will hereafter be considered, (ar) 

These observations equally apply to executory devises : but here a dis- 
tinction may be noticed. It is possible that a freehold, limited by way 
of contingent remainder in a will, may by subsequent accident become 
incapable of ever taking effect at all, as by the death of the first devisee 
in the testator's life-time, in which case the subsequent limitation, if the 
r *ft^ -| contingency has not then happened, will be in the same *con- 
L J dition at the testator's death, that is, at the time when the 

will is to take effect, as if it had been limited without any preceding free- 
hold, and therefore it enures as an executory devise, (a) As wills are 
ambulatory till the testator's death, it is evident, that a future freehold 
had been merely limited, not taken effect, by way of remainder ; and 
hence the difference, even in this case, is apparent only ; and it may be 
Jaid down, that when once a contingent limitation has enured by way of 
remainder, no subsequent event can convert it to a springing or shifting 
use, or to an executory devise, (i) 

2, The definition above given of a future use renders a future period 
requisite to its creation ; and hence a contingent limitation per verba de 
praesenti must enure as a remainder, or be void, (c) If, before the statute, 
there had been a feoffment to the use of A. for year?, remainder o£ the 
use in contingency, the contingent use would have been good : for the 
feoffees remained tenants of the freehold.(c?) Mr. Fearne observes, that 
since the statute it is otherwise, as now no estate remains in the feof- 
fees :(e) but though the general position, which alone Mr. Fearne intends 
to illustrate, is correct, it does not govern the case just quoted, because 
the resulting of the freehold would support the ulterior limitation as a 
remainder. (/) A future limitation by way of use, therefore, is not 
r ^86 1 *void as a contingent remainder, in consequence of being 
*- -* limited per verba de praesenti, except when the grantor 

cannot have a freehold by resulting use. This distinction between 
limitations per verba de praesenti and verba de futuro applies also 
to executory devises \{g) but intention possesses a more powerful con- 

(m) Co. Litt 237, a. (z) Infra, 

(a:) Ibid, 202. b. This maxim of the (a) Hopkins v, Hopkins, Forrest 43, con- 
common lavf restricting the advantage of a firmed by dicta in Willes, 297 ; Dong. 509 ; 
condition to him by whom the estate is and by Doe v. Roach, 5 Maule and Selw. 487. 
granted, or privies in representation, as heirs {h) Fearne J!z. Dev. 498. 
in case of lands of inheritance, or executors (c) 1 Salk. 225. 

in case of chattel interests, is narrowed by the (</) 1 Rep. 134 — 8. Show. Ca8.ParL 107. 

32 Hen. VIII. c. 34, by which assignees of \e) Fearne, C. R. 285. 

the reversion may take advantage of a con- (/) Penhay v. Hurrel, aupra, 70. 

dition annexed to particular estates. Q) 1 Salk. 226. 4 Mod. 256. 

(y) Brook Feo£u al Use. pi. 30. Leon. 25. 
pi. 31. 1 Roll Abr. pi. 12. 
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trol in regulating wills. An express mention of a future period is not 
requisite, and an executory limitation is valid, if a devise* in futuro ap- 
pear to have been contemplated by the testator. 

3. The fliture use, which arises, to adopt an expression of Sir Wil- 
liam Blackstone, by a kind of parliamentary magic,(A) will be supplied 
from the estate of the grantee to uses, and not from that of the cestuique 
use.(t) Thus, if lands are conveyed to A. in fee to the use of B. in fee, 
but, in case C. returns from Rome, then the use shall remain to D. in 
fee ; the use of D. arises from the seisin of A.^ and will be executed by 
the statute. Instead of depending for effect on the estate of B. the use to 
D. is, at the time of vesting, to annihilate the use limited to B. ; for 
when the event, on which the future use is to arise, happens, the pre- 
vious estate is immediately superseded, and the seisin acquires a new di- 
rection. And whether, says Mr. Booth, the future use comes in esse, 
by an event provided for in the creation of the uses, which may be called 
the act of God, (A?) or by means of some work performed by any certain 
person, *for which provision was likewise made in the ere- ^ ^^„ ^ 
ation of the uses, which may be called the act of man, it is l- -* 

executed in the same way. But when the future use arises from an event 
provided for by the deed, it is called, as we shall presently see, a spring- 
ing or shifting use ; when it arises from the act of some person nominated 
in the deed, it is called a use arising from the execution of a power ;(/) 
and therefore a short digression is necessary to define and briefly explain 
the kinds of powers on which the statute operates, and which may be 
primarily classified into powers appendant or appurtenant, powers in 
gross, and powers simply collateral. 

Powers appendant or appurtenant are so termed, because they strictly 
depend upon the estate limited to the person to whom they are given ;(m^ 
as powers given to tenant for life to grant leases in possession«(n) 

Powers in gross, sometimes called powers collateral, are those given to 
a person who had an interest in the estate at the execution of the instru- 
ment creating the power, or to whom an estate is given by the deed ; but 
which enable him to create such estates only, as will not attach on the 
interest limited to him : as a power to a tenant for life, to appoint the 
estate after his death amongst his children, or to jointure a wife.(o) 

*Powers simply collateral have been defined, by Sir ^ ^^^ , 
Matthew Hale, to be powers given to those who have not, L J 

nor ever had, any estate in the land :(p) but as a power of revocation re- 
served to the owner of the fee, who parts with the whole estate, appears 
to be a power simply collateral, and as a power to a stranger to charge 
the estate for his own benefit seems not to be simply collateral, Mr. Sug- 
den has more accurately defined it to be a power to a person not having 
any interest in the land, and to whom no estate is given, to dispose of or 
charge the estate in favour of some other person, {q) 

(h) 2 BI. Gomm. 338. (/) See Mr. Booth's printed opinion, at the 

1%) 1 Rep. 137 a. end of Mr. Hiliiard*s edition of the Touch- 

(k) Sir William Jones, in his essay on stone. 

Bailments, deprecates the adoption of this (m) Sugd. Pow. c. 1. s. 4. 

phrase; and proposes to supply it by the (n) Hard. R. 415. 

words inevitable accident ; for^ as he ob- (o) Edwards v. Slater, Hard. 410. 

serves, " law, which is merely a practical (p) Hard 415. 

science, cannot use terms too popular and per- (9) Sugd. Pow. c. 1. s. 4. 

•picttous.'^ 104. 
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Powers are further distinguished into powersof appointment and powers 
of revocation : the former embraces every species of power, by which 
new uses are to be raised ; the latter are confined to powers, by which 
existing uses are to be superseded or displaced. A power of revocation 
alone, therefore, does not imply a power of appointing new uses :{r) but 
a power of appointing new uses implies a power of revoking the former 
ones, as otherwise it could not be exercised, (s) And hence though usual, 
it is not necessary, in powers of sale, which are given to trustees in set- 
tlements by way of use, to give express powers of revocation and new 
appointment ; for, whatever be the form in which a power of sale is given, 
although, for instance, it merely express that the trustees may sell or ex- 
change the land, it will operate as a power of revocation and new ap- 
pointment (A 

The remaming classification of powers is into general and particular 
r *8Q 1 P^w®^^' '^^® former may be *defined to be a right to appoint 
I- •'to whomsoever the donee pleases ; the latter, to be a power 

in which the donee is restricted to some objects designated in the deed 
creating the power, as to his own children, (u) 

Such is the general division of powers ; but all poiyers deriyed from 
the statute are essentially the same : they are merely noodes or media of 
raising a future use, and were generally introduced into family settle- 
ments, because they were found to be much more convenient than con- 
ditions. (2:) 

4. Future uses are generally raised in conveyances operating by trans- 
mutation : but they may also arise in covenants to stand seised ;{y) and it 
seems clear in principle, on bargains and sale. 

If this be doubtedj on account of the appropriation of the use to the 
first bargainee, by payment of the consideration,(z) the answer is, that 
such payment is immaterial, except so far as it implies a contract ; which 
implication, like every other implication, (a) is overbalanced by the ex- 
press declaration of the parties, that on a future event an ulterior use 
shall arise. All that appears requisite to the subsequent use is the pay- 
ment of a new consideration to the bargainor ; and such use is then served 
by the original seisin. Hence it is admitted that a contingent use to a 
person not in esse cannot be raised by a bargain and sale ;(b) because of 
r »Q0 1 course the intended cej^Mi^'we use cannot pay *a consideration; 
*• ^ and a consideration paid by the immediate bargainee, whether 

tenant for life, in tail, or in fee, would not, I apprehend, extend to one 
not in being.(c) 

These observations equally apply to uses raised through the medium 
ot powers : whence it may be inferred that powers, except so far as-con- 
sideration forms an obstruction, may be inserted, as well in conveyances 
operating without, as in those operating with, transmutation. (£/) Hence 
a power may be reserved in a bargain and sale to appoint to one from or 
on behalf of whom a valuable consideration moved at the execution of the 

(r) Anon. 1 Stra. 584. (x) 4 Cruise Dig. Tit 32. c 13. s. 4. 

(«) 1 Sid. 343. (y) Roe v. Tranmer, 2 Wils. Rep. 75. 

(t) Bishop of Oxford v, Leighton,2 Vern. (2) 2 Sand. Uses, 52. 

367. (a) Expreaaumfadt cesaare iacttum, 

(tt) Sugd. Pow. c. 9. 8. 1. But. Co. liitt (b) Sagden's Gilb. 398, n. 2. 

871, b. Powell's note to Feame's £x. Dev. (c) Gilbert's Uses, 198. 

327. n. (a.) ibid. 871—377. (<0 2 RoU. Abr. 786 m. Mo. 547. 
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deed ; or, in a covenant to stand seised, to appoint to one named in the 
deed, and within the consideration of blood or marriage : though such 
appointment cannot be made where a general power is reserved, (e) be- 
cause the consideration does not move from the appointee at the time of 
executing the deed creating the power, and the person is altogether un- 
certain. (/) 



♦SECTION VII. [ *91 ] 

©ivisiow OP prTrRE uses. 

The primary division of future uses is into vested and contingent 
If the event on which the future use is limited to arise be such as must 
certainly happen, as in a limitation to the use of A. in fee after the death 
of B., it is vested : if the event be uncertain, it is contingent. But 
future uses which are substantive and independent, as distinguished from 
remainders by way of uses, are unaffected by this circumstance. 

The more general division of future uses is into springing and shifting 
uses. 

A springing use is a future use, either vested or contingent, limited to 
Arise without any preceding limitation, (a) The use results^ ibr the in- 
termediate period. It is, therefore, a first or original future use ; and, 
when it arises, defeats, in the whole or in part, the use which resulted . 

TTius in a feoffment to A. and his heirs to the use of B. and his heirs 
after his marriage with C ., there is a springing use to B. (6) 

A shifting, sometimes called a secondary use, is a use to arise here- 
after in lieu of another use limited in the mean time.(c) Thus in a feoff- 
ment to A. and his heirs, to the use of B. and his heirs, till the mar- 
riage *of C, and after such marriage to the use of C. and p ^^^ -i 
his heirs.(fl?) This is a shifting use in C. L J 

The specific object of the present inquiry is the mode of limitation ; 
in conducting which, it is scarcely requisite to say, that the rules and po- 
sitions which may be advanced on this topic equally embrace springing 
and shifting uses. 

Future uses may be preceded by the fee :(c) they may likewise follow 
a particular estate. (/) 

The nature of a future use is independent of these accidental modes : 
but, as its liabilities vary, a division of future uses into such as do, and 
such as do not follow the fee, may contribute to distinctness. 

First y of future uses that are preceded by the fee. — A use preceded 
by the fee is not an estate, nor is it generally recognized by the courts of 
law.(^) For a fee is, in legal contemplation, the whole estate ; the 
largest, says Blackstone, which a subject is capable enjoying ;(A) and 

{e) Mildmay's Case, I Rep. 176. Good- (c) See 9 Cruise Dig. Tit 16, c 6, s. 26. 

title V. Pettoe, Fitz. 299. 2 Barn. 10, 90, {d) Show. Pari. Ca. 137. 

142. 3 Str. 934. (e) Bro. Ab. tit Feoff, al Use. pi. 30. 

(/) Gilb.U8es,46. (/) Fearne, 16. 

(a) 1 Cruise Dig. Tit 16, c. 6, s. 20. {g) Fid, wpra, 36. 

{b) See Mutton's Case, Dyer, 274. (A) 2 Comm. 164. 

Vol. III.— 3 C 
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consequently a limitation after the fee is once given cannot be a remain- 
der^ because it is not the rem ant of an estate : yet, if such limitation be 
by way of use, it may, whether in a conveyance of freeholds, or, as it 
seems, in a surrender of copyholds,(f) be valid as a future U8e,(k) When, 
therefore, the future use is limited after a previous disposition of the fee, 
in which case it is a shifting use, the whole legal estate must be in the 
r »q'<? 1 *P^^^^ grantee ; and when it is created without any transfer 
^ -^ of the intermediate fee, in which case it is a springing use, 

the inheritance results. In one mode, indeed, notwithstanding a prior 
fee in the use, an ulterior limitatipn may be a remainder, as when such 
prior fee is a remainder : here, when the event happens, the ante(?edent 
remainder is infringed and determined by the subsequent limitation ; 
which, it is manifest, if the event leave the particular estate unaffected, 
then becomes a remainder ; although, with respect to the antecedent re- 
mainder, it is merely a shifting use ; so that this case forms no exception 
to, or qualification of, the foregoing observations. 

We may here notice a striking incident to an estate of inheritance, de- 
termined by shifting or springing use, viz. dower and curtesy : in refer- 
ence to which I shall briefly show from what doctrines of the common 
law a future use differs, and to what it has been assimilated. There is no 
general analogy between an estate determined by shifting or springing 
uses, and an estate determined by condition ; for the entry of the grantor 
relates back to and restores the original estate ;(/) whereas, though a 
legal fee is determined by an event which shifts the use, yet its past ex- 
istence is recognized, and therefore dower and curtesy once attached 
remain.(m) 

But in a base or qualified fee at the common law, dower and curtesy 
endure no longer than the estate out of which they grow :{n) for the 
r *Q4 1 ^^^'® ^^ ^^® *grantor is paramount to that of the wife or hus- 
»- J band. Dower and curtesy were, however, incidental to con- 

ditional fees, and therefore were tacite annexed by the statute De Donis 
to estates-tail :((?) but their continuance beyond an estate determined by 
shifting or springing use, does not proceed from the influence of the sta- 
tute of Uses. Although the first fee in devises, or limitations of use, is 
made defeasible by a subsequent clause ; although no defeasible quality 
is annexed to conditional fees ; and although conditional fees are an ad- 
mitted exception to the general rule, that dower and curtesy are defeated 
by entry for condition broken,(j9) the Courts have adopted them, and 
held the continuation of these excrescent estates in fees-simple, made 
defeasible by a subsequent executory limitation, to proceed from the ul- 
terior use being a limitation as contradistinguished from a condition. (9) 
We shall, however, see hereafter, that there is one event which enables 
a shifting or springing use to overreach and defeat dower and curtesy.(r) 

2. The shifting tcses which are preceded by a particular estate 

(t) Cro. Eliz. 361. I Freem. 267, 268. 1 Uiority for an estate determined by shifting 

Atk. 386, dearly preponderating, Cro. Jac. use. , 

376. and Gilb. Ten. 244. (n) Plowd. 557. 

(k) See 2 Cruise Dig. e. 5, tit 16, from (0) 8 Rep. 34. 1 Inst 30 a. 
sec. 20 to 38. (p) But Co. Litt 241 a. ' 

7) Supra, 84. (q) Per Lord Mansfield, 3 Bos. dt Pull. 
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;m) Bnckworth v. Thirkell, 1 Collect 658. 
Jurid. 332. 3 Bos. &, Pull. 658. The case (r) ^fra. 
of an executory devise, hut equally an au« 
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have an apparent resemblance to contingent remainders : but they are as 
foreign to their nature as those which are preceded by the fee. The 
doctrine of conditions induced the necessity of calling in the aid of the 
statute when the prior estate is to determine before its natural expiration 
by a conditional event. A subsequent limitation, thus taking effect in 
derogation of the prior estate, is called a conditional limitation^ from 
its uniting the opposite Equalities of a condition and a limit- r «q^ ■^ 
ation.f^) Thus, says Mr. Fearne, if I limit an estate to the L J 

use of A. for life, or to the use of A. indefinitely, provided that when 
C. returns from Rome it shall thenceforth immediately be to the use of 
B. in fee, here the first estate is an estate for the life of A. {not an estate 
limited only till C.^s return;) the remnant, therefore, of the whole 
fee in this case is what remains expectant on the determination of A. 's 
life estate, by such events as a life estate is liable to be determined by ; 
and therefore, when after such a limitation to A., I limit the use to B. 
from C.'s return to Rome, and so take up and make such new estate to 
commence and take effect in possession, not from any regular determi- 
nation of the estate before limited to A. (his estate being for life, and 
not merely until C.'s return from Rome,) but from an event which may 
happen sooner, it is evident this limitation to the use of B. is not con- 
fined to the remnant of the estate expectant on the particular estate be- 
fore given to A.; but may eventually interfere with, and in part repeal 
and defeat, that first estate, instead of waiting its regular expiration or 
determination ;(/) and therefore it does not fall within the above defini- 
tion of a remainder, (w) 

To these provisoes, thus partaking at the same time of the nature of a 
limitation and of a condition, and determining or defeating the uses pre- 
viously limited, estates arising by shifting use or executory devise gene- 
rally owe their effect. Such limitations *are, in substance, r *og -i 
as to the persons whose estates they defeat, of the nature of L J 

conditions ; and as to the persons in whose favour they are made, of the 
nature of limitations : but, with some resemblance to each, they are dif- 
ferent from both.(a?) 

These heterogeneous compounds are allowable only in conveyances to 
uses,(y) surrenders of copyholds,(«) and wills ;(o) which last emanating 
from a contemporary statute, (6) are permitted to create future interests 
precisely analogous to future uses. 

The same reason, indeed, is equally applicable to both instruments : 
for as neither uses nor devises can be attended with livery, which im- 
peratively demands a present transfer^ thare is no obstacle to a future 
limitation. 

(«) The propriety of the tenxi is ably {y) Fearne, 16. 

shown by Fearne (G. R. 15, dx.) in an- (z) Supra, 92, and the authorities there 

swer to the objections in Doug. Rep. fol. 727. cited. 

(t) Fearne, 14, 15. (a) Fearne, 16. 

(tt) Supra, 81. \b) 32 Hen. 8, c. 1. Supra, 34. 

(x) 1 Collect. Jur. 425. Com. Dig. Uses, 
L.4. 
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SECTION VIII. 

SOME OF THE PRINCIPAL ^^UALITIES OF FUTUBE USES CONSIDERED. 

In scrutinizing future uses, it is evident, that some of their properties 
are necessary results ; and that others, in consequence of some collate- 
ral evils which arose from these executory interests, have been arbitra- 
rily, though wisely annexed. Those are inherent, and - inseparable : 
r »Q7 "1 ^^^® extrinsic, and dependant *on social policy. The three 
'- -' most prominent features of a future use in its abstract nature 

are, — 

1. Indestructibility by an antecedent limitee of the use^ except when 
he is tenant in taU. ^ 

2. Incapacity for transfer by a legal conveyance inter vivos. 

3. Capacity for a retrospective relation. 

%ds to the inherent and inseparable qiialities of a future use, 
JL. It was not settled until a comparatively recent period, that a spring- 
ing or shifting use is unbarrable by the prior taker of the fee. Accord- 
ing to a dictum in Moor,(a) which is relied on by Gilbert/i) if there be 
a feoffment to the use of A. in fee, and if B. pays so much, &c., then to 
B. in fee, and A. devises his lands and dies, it destroys the contingent 
estate ; although it was admitted to be otherwise, if he had devised por- 
tions out of the land, for that could not alter the freehold. According, 
however, to the well-known case of Pells v. Brown, (c) which has been 
uniformly admitted and approved, an executory devise is unbarrable by 
the recovery of the prior devisee in fee ; and an executory devise is 
strongly analagous to an executory use. And the case of Lloyd v. Ca- 
rew, in the House of Lords,(fi^) aided by the universal impression of 
modern times, clearly establishes, that future uses invariably possess 
an exemption from annihilation by a ^rior cestuique use, except when 
the prior estate is an estate-tail, which a recovery, when properly suf- 
r *Q8 1 ^^^®^' enlarges into a fee-simple, *destroying all ulterior 
L J limitations.(e) Even the descent of the vested fee, determi- 

nable by future use or executory devise, will not blend and extinguish 
the contingent in the vested interest : for, although the case is anoma- 
lous,(/) and the coalition of two such interests in the same person would 
possibly have been of no great prejudice,(g') it is established, that if the 
vested interest be descendible to the heirs ex parte paternAj and the 
contingent interest be descendible to the heirs ex parte materridy and the 
event on which the contingent interest is to vest arises, then, notwith- 
standing the union, the descent will be governed by the contingent, and 
• not by the vested interest.(A) But we may infer that a person to whom 

(a) 731. In Strangeways r. Newton. (/) 1 Prest Est 467. 3 Prest Convey. 

{b) Gilb. Uses, 126. 494, 495, 496. 

(c) Cro. Jac. 690. Doderidge J. dLasm- {g) Per Lord Ellenboiough, 16 East, 199. 

iient. (A) Goodright v, Searle, 2 Wils. 36. 

((Q Show. Pari. Ca. 137. Goodtitle v. White, 16 East, 174. 

\e) Benson v. Hodson, 1 Mod. 108. 2 
Lev. 28. Page v. Hay ward, Pigott, 176. 
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an executory use is limited may, like an executory devisee, (/) come in 
as a vouchee in a common recovery, and be barred : for he has but a 
possibility, and that is given up by the voucher. 

A contingent shifting use, limited after an estate for life, bears a gene* 
ral resemblance to a contingent remainder, which is in the power of a 
iegal(J) tenant for life, if he surrenders, (A?) or chooses to incur a for- 
feiture by making a tortious conveyance ;(/) yet it cannot be destroy- 
ed, (wi) Nay, although under a remainder, whether by grant at com- 
mon law, by *limitation of use, or by devise, no one can p ^^^ -, 
take unless he come in esse^ or become capable, before the *- -^ 

determination of the prior particular estate ; yet a springing or shifting 
use, or executory devise, may enable several persons to take vested 
interests, notwithstanding they come in esse at different tinles, and some 
are born during the particular estate, and others after its determination. (n) 
For every future use is, as already observed, independent of the antece- 
dent estate ; and it is the dependency of the remainder on a prior estate, 
which makes it liable to destruction. Hence, when brevity is an object 
to the conveyancer, this mode of limiting a contingent futlire interest 
after an estate for life, which it is intended to infringe by a premature 
determination, exhibits an effectual substitute for the interposition of 
ti*ustees to support contingent remainders. 

Here we may observe that powers, though furnishing a class of cases 
in which uses are limited to arise on a future event, are governed by 
peculiar rules ; and as it is optional with the donee of the power whether 
such future use shall arise, it may, when the power is barrable, be for 
ever extinguished by the destruction of the power itself. When the 
power is appendant or annexed to the estate, it may be suspended(o} or 
destroyed(/?) by any species of conveyance ; when it is in gross, or 
creative of estates which do not fall within the compass of the estate 
to which it relates, it may be barred by a fine, feoffment, or recovery, 
as these assurances convey a tortious fee, ^disturb the whole ^ *ioo 1 
inheritance, and consequently divest the seisin, out of ^ -^ 

which the potential uses are to be fed :(q) but when it is collateral to 
the land, it is indestructible, (r) The power of the seisin trustee over 
the future use will be considered hereafter .(^) 

2. Future uses not being estates recognized by the common law can- 
not, any more than a contingent remainder or executory devise, be con- 
veyed(^) even by a statutory assurance. For a bargain and sale, or 
covenant to stand seised, must operate either in their peculiar forms, or as 
a grant. Now the bargainee or covenantee can take nothing under the 
statute of Uses, because the bargainor or covenantor has not a seisin ; 
and it cannot enure as a grant, because then these future limitations 
would be transferable at the common law. And hence it is that they 
are called executory ; that term denoting an interest/* which, though 

(t) Cro. Jac 590. (p) Doug. 293. Cooke «. Bromehill, 

O) Feame, 472. Noy, 66. 

(h) Thomson v. Leach, 2 Salk. 427. (g) Albany's Case, 1 Rep. 111. 4 Leo. 

(/) Archer's Case, 1 Rep. 66. Pollex. 133, 219. 1 Rep, 175 a. Mo. 603. Hard. 

8S9. 410. 

(m) Feame's C. R. 18. (r) 15 H. 7, fol. 11 b. 1 Rep. Ill, 174. 

(n) Mogg V. Mogg, 1 Meriv. 654. Mo. 605. 

(o) Cro. Car. 472. 1 Jon. 392. 3 Ro. («) Infra, o. 4, s. 1. 

Aht. 863, pi. 2. 1 Cha. Rep. 1 12. (t) Feame's C. R. 367. 

3c 2 
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fiKed and certaiiiy gives no right of present or immediate enjoyment 
But they are hoth deyisable,(u) and descendible :(x) devisable because 
adjudged within the scope of the statute of Wills, the words of which are 
general and comprehensive ; descendible, because the analogy of a de- 
scent and devise has generated a convertible rule, the only exception to 
which will be mentioned presently, ihBt whatever is devisable is de^ 
scendible,(y) The contingency of an expectant interest never impedes 
r *im T ^*^ transmission to an heir or * devisee, when the event it 
^ ^ depends on is alone uncertain :{z) but if the person is unas^- 

certained, it is a possibility uncoupled with an interest, and therefore not 
transmissible ;(a) and the future use which the person who suffers a 
recovery has upon the execution of the recovery deed, but. before the 
writ of execution has legally raised a seisin in the demandant, may be 
the subject of a devise. (&) Sir James Buirrow styles this singular species 
of interest a voidable contingent executory use : but the more intelligi- • 
ble ground for its capacity to be devised is the relation-of the subsequent 
ceremonies to the recovery deed, forming in the whole one conveyance 
which commences from the date of tiie recovery deed. The principle 
on which these executory interests were held devisable has, after much 
doubt,(c) been extended to a right of entry -^d) except when there has 
been an actual disseisin, or complete ouster, of the devisor, as contradis- 
tinguished from a mere adverse possession ;(e) and the convertibility of 
a descent and devise must be viewed with this qualification. 

But if a common law conveyance be made by a future limitee, it will 
r *102 1 ^P®^^^ (even in equity in point of substance, (/) though not 
'- Jin terms,) by ^estoppel :{g) if a feoffment, it is binding on the 

feoffor personally during his life ;(A) if a demise by deed indented, or fine 
sur concesserunt for years, it is binding on the grantor and his heirs for 
the period for which it is made.(2) Mr. Fearne observes, that a contingent 
remainder cannot be passed or transferred by a conveyance at law, other* 
wise than by way of estoppel by fine or by common recovery ^ wherein 
the person, entitled to the contingent estate, comes in as a vouchee, (i?) 
This position is equally true of all executory limitations :(/) but Mr. 
Fearne, I presume, must be understood to speak of an absolute disposi- 
tion, when he denies its capacity for transfer by estoppel, exc^t by 
recovery or fine ; and even dien a warranty, though an obsolete resort, 
is, I apprehend, as effective as either of those assurances to pass a fee by 
estoppel, (m) It is also observable that the operation of a fine by estop* 
pel, is more extensive than that of a recovery ; as, when duly proclaim^, 
it bars, by force of the statutes 4th Hen. VII. and 32d Hen. VIII., the 



(u) Roe V, Jones, 1 Hen. Bl. 30. 

(x) Goodright v. Searle. 2 Wils. Rep. 29. 

ly) Roe V. Griffidis, 1 BL Rep. 605. 

(z) Moor V. Hawkins, 1 H. Bl. R. 33. 
Jones V. Perry, 3 T. R. 88. Yet in Berring- 
ton V. Parkhurst, 6 Bro. Pari. Ca. 352, Lord 
C. J. Willes, in delivering judgment in the 
House of Lords, demanded, *' Will any one 
say, that anything can descend to the heir 
that did not vest in the ancestor." Willes's 
Rep. 337. 

(a). Doe V. Tomkinson, 2 Maule and Selw. 
165. 



(6) Selwyn o. Selwyn, 2 Bunr. 1131. 
(c) 1 Taunt. 604. 
{d) Doe V. Hull, 2 New Rep. 38. 
(e) Goodright v, Forrester, 8 East, 552. 
(/) 1 Ves. 409. 2 P. Wms. 199. 
{g) Weale «. Lower, Pollexfen, 54. 
Moore's Case, Palmer, 365. 
(A) Co. Litt265. 
(t) Gwill. Bac. Lease, o. 
Ik) F. C. R. 366. 
(/) F. E. Dev. 562. 
(m) 1 Inst. 265 a. 
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heirs in tail :(n) whereas a recovery, suffered without a proper tenant to 
the writ of entry, merely works an estoppel against the party himself, 
when tenant in tail ;(o) but to bind an executory interest in tail, a fine 
sur concessit with proclamations is necessary.(/7) A future use, even 
when contingent, *may be released or extinguished -^[q) and ^ *io') 1 
in equity (wherein, it seems, any possibility may be assign- L J 

ed)(r) is capable of transfer. (*) 

3. From the incapacity of uses for livery of seisin arises much of the 
difference between uses and estates at common law. Thus it is a rule, 
that a joint-tenancy must possess an unity of time:(/) but if there be a 
conveyance to A. in fee, to the use of B. in fee till his marriage with C, 
and then to the use of B. and C. for their lives, the use on the marriage 
will shift from B. to B. and C, and they will become joint-tenants for 
life.(u) And this property extends, as well* to remainders limited by 
way of use, as to springing and shifting uses. If there be a conveyance 
to A. in fee, to the use of B. for life, with remainder to the use of his 
children jointly, they take as joint-tenants, though born successively, {x) 
The estate of the eldest child exists in all the lands ; on the birth of a 
second child, it is divested for a moiety ; et sic de sifnilibus. Thus, 
under the continually varying uses of a modern settlement, after the re- 
mainders to the first and other sons of the marriage in tail, the lands are 
usually limited to the use of the daughters as tenants in common in tail. 
On the birth of a daughter, she becomes entitled, by way of use, to a re- 
mainder in tail : on the birth of another daughter, that remainder in tail 
peases in an aliquot part of the lands ; *and both daughters ^ ♦104 n 
become entitled, by way of use, to a tenancy in common in »■ J 

remainder in tail, (y) 

The effect of this relation is to nullify, retrospectively, a prior convey- 
ance, &c. for so many parts of the land as are ultimately divested, without 
affecting its operation on the other shares, (z) 

Lord Holt has, in general terms, denied that an unity of time was es- 
sential to a joint tenancy, which he held to depend on a joint claim by 
the same conveyance. (a) But uses and devises (which are embraced by 
the same principle) must certainly, in reference to this point, be discrimi- 
nated from assurances at common law ; and the case in which that dictum 
is contained(&) is consistent with the distinction. Although, however, 
several persons may thus be joint tenants of a use, notwithstanding they 
come in esse at different periods ; yet if a remainder be limited to several 
as joint tenants, or tenants in common, the estate will vest in those alone 
who are capable at or before the determination of the prior particular 
estate, (c) The operation of an appointment likewise furnishes an instance 
of uses relating back to, and dating their legal commencement from, a 
prior period.(^) 



(n) Touchst 14. 

(0) Say and Sele's Case, 10 Mod. 40. 

Ip) Buckler's Case, 2 Co. 56. Weale v. 
Lower, PoUexf. 64. Prest Treat. Convey. 
Vol. I. 208. Vol. II. 137. Sed qumre ; et 
vid, Vick V, Edwards, 3 P. Wms. 372. 
Bat Co. Litt. 191 a. Feame's C. H. 366. 
Sugd. Gilb. Uses 124, 3d edit. 

(9) 6 Cru. Dig. tit. 38, c. 20,8. 50. 

(r) Freem. 250. 2 P. Wms. 608. 

(«) Fearae's E. Dev. 661. 



(0 2BLComm. 181. 
00 Dyer, 340. 1 Rep. 101. 
(x) Blandford v. Blaodford, 3 Balst. 101. 
(y) See Mr. Booth's opinion annexed to 
Mr. Hilliard's edition of the Touchstone, 
(z) 2 Prest Conv. 63, 54. 
(a) 1 Lord Raym. 101. 
Ip) Sussex V. Temple, UndL 
(c) Mogg 0. Mogg, 1 Merivale, 654. 
{d) Infra^ c. 6, s. 5. 
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As to the extrinsic and adventitious qualities of future uses. — ^The 
r *io'> 1 8^^®^1 exemption from destruction, *which executory limi- 
I- ^^ J tations possess, has made them a usual means of settlement : 
hut it was lohg before the Courts agreed on the period for which aliena- 
tion might be suspended ; and the comparison of original simplicity with 
ultimate refinement is curious and instructive. Under the feudal polity, 
as the heir, who was necessarily unknown, claimed the land by a tide 
paramount, his concurrence was requisite, but unattainable ; and land was, 
by consequence, incapable of transfer or modification, (c) But the right 
of the heir and of the feudal lord gradually disappeared ; and about the 
reign of Henry III. a general power of alienating land was allowed, in- 
troducing with it a capacity for modification ; and conditional fees were 
the first attempt to settle real property. (/) The virtual enlargement of 
a conditional into an absolute fee, by the birth of issue, (^) produced the 
statute De DoniSf{h) which rigidly confined the descent to the issue. For 
this enactment Edward I. was unjustly eulogized :(i) in a few years after 
it was found intolerably mischievous ;{j) and, oy the invention of reco- 
veries,(A:) the title of the issue, and of the persons in remainder, was ren- 
dered precarious. A limitation to the children, as purchasers, proved an 
ineffective substitute for an estate-tail in the ancestor, until the invention 
r * lofi 1 ^^ trustees to support contingent ^remainders, during the civil 
L -' wars, by Sir Orlando Bridgman and Sir Geoffrey Palmer ;(/) 

and after this mode of settling by remainder was completed, executory 
uses were gradually received as concurrent and auxiliary. The interests 
of a commercial country require a circulation of property : but family ne- 
cessities and individual happiness demand a power of restraining aliena- 
tion ; and to harmonize these discordances has been the rational object of 
judicial attention. The just medium is at length ascertained : boundaries 
are affixed to the continuance of property in an inalienable state ; and a 
perpetuity, which the law abhorSf(m) is prevented. 

Gilbert defines a perpetuity to be the settlement of an interest descendi- 
ble from heir to heir, so that it shall not^be in the power of him in whom 
it is vested to dispose of it, or turn it out of the channel :(n) but it may, 
at this day, be described to be such a limitation of property as renders it 
inalienable beyond the period allowed by law.(o) When remainders are 
limited in a family settlement to the first and other sons successively in 
tail, after previous life estates in the parents, the parent and eldest son, 
on the latter attaining his majority, acquire a power of absolute aliena« 
tion ; and in regulating the restraints on the transfer of land, which were 
superinduced by the doctrine of executory limitations, the Courts pro- 
ceeded by analogy to the legal effect of remainders. The boundaries of 
r *107 1 *^ inviolable entail are, *therefore, settled to be the period of 
^ J a life or lives in being, and twenty-one years after, allowing 

for gestation. (;?) When the Courts settled this period, as the limit of 
suspending alienation through the medium of executory interests, they 

(e) See Mr. Butler's note to Fearne's E. (/) 2 BI. Comm. 172. 

D. 563. (m) 12 Mod. 287. l-Vem. 164. 

(/) Ibid. (n) Gilb. Uses, 119. 

iff) 2 Bl. Comm. 111. (o) Mr. Sugden's note, ibid. 

(h) 13 Edw. 1, c. 1. Ip) See For. 232. 3 Term. Rep. 146. 4 

(i) See 5 Edw. 3, c. 14. Co. Litt. 19. Ves. 337. 2 Ves. Jan. 357. 7 Term. Rep. 

O) 2 Bl. Comm. 117. 102. Wilm. 306, 7. 

(k) Taltarum's Case, Year Book, 12 Edw. 
4, 14, 19. 
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held that an mfringemeot of it totally nullified the future limitations, (f) 
Thus a limitation to A. for life, with remainder to his children at twenty- 
two, is void as to the children.(r) And it seems that a term in gross of 
twenty-one years cannot be annexed to a life in esse, the allowance of 
that term being, according to the reason of the thing, to many respecta- 
ble authorities, (^) and, ultimately, to a recent resolution,(/) restricted to 
the gestation and infancy of the devisee. An executory limitation, how- 
ever, which was to take effect at the expiration of one year after a life in 
being, without reference to the infancy of the taker, has been allowed ;(u) 
and this is the greatest extension of the boundaries at present established. 
Further, the event on which such future limitation depends ought to be 
such as must happen within the allowed period. The mere possibility of 
the event's escaping its embrace, though it does in fact occur within the 
*time, nullifies the limitation :(«;) for, as a very learned writer ^ ^.^g , 
has somewhat quaintly, but strongly and truly said, the bare t ^ 

affection of a perpetuity is sufficient to damn any conveyance, (w) 
Thus, in a conveyance to A. in fee, to the use of B. in fee, and if C. re- 
turns from Rome then to D. in fee, the limitation to D. operates as a con- 
tingent shifting use ; and it is valid, because the event must happen, if at • 
all, within the permitted time. But the limitation is void ab initio, if 
it depends on the return of a person then unborn, as the son of C . Hence 
too liie necessity of fixing a limited time, when a contingent use depends, 
as it sometimes does, on the payment of a sum of money by a person or 
his heirs. It has, however, been suggested^ that when executory limit- 
ations exceeding the allowed boundaries are comprised in limitations not 
exceeding them, they are gQod.{x) The idea is rational : but it may be 
deemed somewhat doubtful, on the ground of the legal ^nd comprehend- 
ing limitation being an extraneous circumstance which the Court cannot 
consider. 

Thus jealous are the Courts of these executory limitations, because, by 
subtracting from commerce an undue proportion of national wealth, they 
would have a pernicious tendency if too largely indulged ; and because, 
being an infringment on the common law, they were tolerated only on 
condition of not exceeding certain established liifiits ; and by the viola- 
tion of the condition they are justly held to be void, {y) But, while these 
boundaries are preserved, *the reasonable objects of indivi- ^ «io9 l 
duals, and the general polity of the country, are equally con- ^ ^ 

suited, and the system of settlement is wise and salutary. The period 
referred to is sufficient to stimulate industry, and satisfy ambition ; and 
it is observable that, as an infant in ventre sa mere is, in legal contem- 
plation, a person in existence,(z) the twenty-one years may be super- 
added to his life, and by consequence the rule may be made to include a 
double time of gestation. 

There are three cases which now demand attention. 

To the first, viz, shitting uses following estates-tail, this doctrine is 

{q) 6 Cruise Dig. tit 38, c 17, •. 33. {t) Beard v. Westcott, 5 Bar. ^ Aid. 801. 

(r) 2 H. Bl. 368. 3 Burr. 1416, clearly («) Show. Pari. Ca. 137. 

oTarraling 2 Ves. Jun. 220. (v) See the certificate in Stephens v. Ste- 

(«) See Lord Alvanley's opinion in The- Tens, For. 432. 

Insson V. Woodford, 4 Ves. Jun. 887 ; and in (to) Gilbert on Rents, GO.. 

Routledge v. Borrd, 3 Ves. Jun. 357. Ld. {x) Butler's Fearne, in not. 600. 

Ch. J. Wilmot's language in Keily o. Fowler, (y) See Sir Wm. Grant's obsenrations, in 

Wilm. 306, 307. Mr. Yorke's opinion, Vol. Leake v. Robinson, 2 Meiiyale, 389. 

n. Ca. and Opin. 440, (z) 1 BL Comm. 130. 
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wholly inapplicable ;(a) in the second, viz, settlements, where the object 
is accumulation, it has been modified, and drawn up with still closer re- 
straints ; and, in the third, the doctrine of powers has, with reference to 
perpetuities, an important and peculiar distinction. 

1. Where an executory use is ingrafted on an estate-tail, such executory 
limitations being destroyable by the recovery of the tenant in tail,(&) the 
danger of perpetuityis precluded. And, hence, in wills, the estate of tenant 
in tail is frequently directed, in some act done or omitted, to cease as if he 
were dead without issue inheritable to the estate-tail, and a stranger is to 
have possession in his stead : a disposition which is operative under the 
doctrine of shifting use or executory devise, and not affected by the rule 
of perpetuities. Thus, in settlements on younger sons of dignified per- 
sons, there are frequently provisions that if such a dignity, or such a 
r «iin 1 ^^^^y estate, ^descends on them, then the use to them is to 
^ ^ cease as if they were dead without issue, and the premises to 
go over to the next in remainder : the use shifts when the contingency 
happens, (c) 

2. Where the object of the settlor is accumulation. 

The term prescribed for restraining alienations by executory limita- 
tions was allowed to accomplish desirable arrangements ; and to provide 
for the sudden contingencies of private life, for which property was at 
first established, and not to gratify caprice and avarice at the expense of 
social commerce. An individual, immensely wealthy, abused the spirit 
of the rule by converting it into an engine for accumulation ; and the 
name of Mr. Thelusson has acquired notoriety by the extraordinary 
tenor of his will, and by the fermentation which it excited. The framers 
of the original system of settlement had not made the purpose of the 
settlor an essential ingredient to the validity of the limitations ; and Mr. 
Thelusson's will was ultimately established : but to remedy similar evils 
the statute 39 and 40 Geo. III. c. 98. was passed, which has restricted the 
duration of fetters on alienation to the period of the settlor's own life, or 
twenty-one years afterwards, except in the cases which it specifies. These 
exceptions are — 1. Provisions for payment of the debts of the settlor, or of 
any other persons. — 2. Provisions for raising portions for the children of the 
r *111 1 ^^^^^9 ^^ °^ *^y person taking any interest under the instru- 
^ J ment. — 3. Provisions *touching the produce of timber or wood. 

This legislative enactment, unlike executory limitations which infringed 
the common law, introduced a restriction on a liberty antecedently en- 
joyed ; the same reasoning ceased to apply ; and, therefore, a violation 
of the statute is void for the excess only : as, e. g. where an {accumula- 
tion is directed for twenty-four, it will be good for twenty-one years, (rf) 

3. Notwithstanding the legal combination of the power, and the in- 
strument by which it is executed,(c) as a general or unqualified power 
is analagous and tantamount to an ownership of the fee, alienation may 
be suspended for as long a period by the appointment made in pursuance 
of it, as by a conveyance of the land.(/) But particular powers^ 
where the donee is restricted to some designated objects, have a tendency 
to a perpetuity. Appointments in pursuance of them relate back, in 

(a) NichoUfl v. I^effield, 3 Bro.. Ch. Ca. (d) See Merivale, 389. Griffidu v. Yen, 
216. 9 Yes. 13U Longdon v. Simpson, IS Yes. 

(b) Supra, 97, 98. 295. 

(c) Mr. Booth's optnion annexed to Mr. (ej In/ra, 

Hilliard's edition of the Touchstone. (/) Sugd. Pow. 9, a. 1.. 
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point of time, to the deeds creating them : the period allowed for im- 
posing shackles upon land runs from the time of the original conveyance ; 
and, consequently, no estate can he created thereunder which would not 
have been valid, if limited in the deed creating the power, (g*) Thus, if 
an estate be limited to A. for life, remainder to his children as he shall 
appoint, and A. appoints to a son, horn after the settlement, for life, re- 
mainder to his children as purchasers, as the ^limitations ^ ^.^^ n 
would he void if contained in the settlement, they cannot he ^ -' 

sustained as an execution of the power. But as a will speaks from the 
death of the testator, when this particular power is created by will, 
children born in the testator's life-time, though after his will, are in the 
same situation as children born at the execution of the deed where the 
power is created by deed«(A) 
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In entering on this more limited field of inquiry, we need not recur 
to the doctrine of ancient Uses, which, as we have seen, shut the doors 
of equity against things of which the right and the enjoyment appeared 
inseparable, (a) The Legislature appreciaited the value, and foresaw the 
prevalence of the conveyances it gave birth to ; and wisely obviated a 
multitude of inconveniences by an application of the statute to a seisin 
« of and in any honours, castles, manors, lands, tenements, rents, ser- 
vices, reversions, remainders, or other hereditaments, to the use," &c.(&) 
It is therefore evident, from the statute itself, that as well corporeal as 
incorporeal hereditaments may be conveyed to uses. But as the statute 
does not execute uses in all estates and hereditaments, I shall examine 
what may be the subject of uses, and the estates which are grantable to 
uses. 

First, of the kinds of property whereof a person may be seised to the 
use of another, — The words of the statute comprise every spe- p ^^ . . . -. 
cies of real property *in possession, remainder, or reversion ;(c) •- -* 

all land and inheritances local, as advowsons,(£?) rents in esse, liberties, 
firanchises visible or local : but not inheritances personal, as annuities.(e) 
The only requisition is an ownership at the time ; for every disposal sup- 
poses a precedent property ; but a person who has a vested remainder or 
reversion is equally competent with one in actual possession. And 
hence a vested remainder or reversion may be granted by bargain and 

(^) 6 Bro. P. C. 592. Barnard. C. C. 69. (a) Supra, 18. 

1 Eden. 404. 3 Atk. 32. 16 Yes. Jon. 308. (6) Supra, 23. 

3 Burr. 1416. 1 Black. 428. Amb. 479. (c) 1 Cruise Dig. tit U, c. 3, s. 22. 

(A) Duke of Devonshire v. Lord Caven- (d) 2 Sand. Uses, 30. 

dish, 4 T. Rep. 471, (e) Gilb. Uses, 281. Jones, 127. 
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sa}ey(f) or covenant to stand seised ; and, of consequence, by a lease 
and release, when the lease is a bargain and sale under the statute.(^) 
The word hereditament in the statute is to be understood of those 
things whereof an inheritance is in esse ; but not solely : for the statute, 
by its fourth and fifth clauses, does in substance enact, that where per- 
sons are seized of any lands, tenements, or hereditaments, in fee-simple 
or otherwise, to the use and intent that some other person or persons 
shall have and perceive to them and their heirs an annual rent out of the 
same lands and tenements, that, in every such case, the persons, their 
heirs and assigns^ that have such use and interest, shall be adjudged and 
deemed to be in possession and seisin of the same rent of and in such like 
estate as they had in the title, interest, or use of such rent ; and as if a 
conveyance had been made and executed to them by the person seised 
thereof to their use ; and powers of distress and entry are then annexed 
r *ll'; -1 for the recovery of the rent, according to *the conditions 
L -' prescribed for the use thereof. These clauses, therefore, 

provide for the execution of rents, where any persons stand seised of 
lands to the intent that another shall receive the rent thereout. The 
land is made the seisin out of which it arises ; and, consequently, if 
lands are limited to A. and his heirs to the use that B. may receive a 
rent thereout, either in fee, for life, or years, B. will have the legal estate 
in the rent. (A) When, in a conveyance operating under the statute, a 
rent is granted in fee with powers of distress and entry, the grantee has 
such an estate that > he may maSe a lease until the rent is paid ; which 
estate is a sort of conditional fee determinable with the payment of the 
rent, and attendant thereupon and transferable therewith : and, being 
thus grantable, it is by consequence not a mere possibility or contingent 
interest,(z) and must be distinguished from a shifting and springing use. 
It is common to convey lands to A. in fee to the use that B. may receive 
thereout an annual rent ; and to declare, that if such rent, or any part of 
it, be behind or unpaid by a certain time, it shall be lawful for B. to 
enter upon and hold possession of the land, and receive the rents and 
profits of it until the arrears are satisfied. As soon as the rent is in 
arrear, a use, which is immediately executed, is vested in B. : he ac- 
quires a right to the possession till the purpose is satisfied, and may make 
a lease for years to try his title in ejectment. (A?) 

r **llf5 "1 ^^^ ^^ lands are limited to A. and his heirs in trust *to 
L -• receive thereout a rent-charge, and then the rent is declared 

to the use of B. and his heirs, the legal estate, of the rent is iii A.(/) 

Rents in esse, when limited to uses, are executed like corporeal 
hereditaments ; and when, therefore, it is intended to limit a rent in 
strict settlement^it is necessary to do it by way of grant at common 
law, (and not by way of use) to some person and his heirs to the intend- 
ed uses, which gives the grantee the mere seisin, and the uses declared 
will of course be executed, (m) Before the statute, bargains and sales 

(/) Fox's Case, 8 Rep, 93. (/) Chaplin v. Chaplin, 3 P, Wms. 229. 

(ff) 2 Prest. Conv. 244. See a just observation of Mr. Butler's on this 

(h) But. Co. Litt. 271 b. note b. s. 7. case, Co. Litt. 29S a. 

(i) See Mr. Sugden's note to Gilbert (m) See Boscawen v. Cook, 1 Mod. 223. 

Uses, 178, 3d edit Havergill v. Hare, Cro. Cooke v, Herle, 2 Mod. 138. See another 

Jac. 510. mode of limiting uses in strict settlement of 

(Ar) See Co. Litt. 203 a, n. 93, and the a rent, But. Co. LitU 271 b. 
cases there cited. 
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might originate a right in equity to what did not exist at the time, as to 
a rent <ie navOy which might, therefore, he bargained and sold :(n) but 
now bargains and sales and covenants to stand seised, being actual assur- 
ances by the statute, a rent de novo cannot be conveyed by them, because 
tiiere is not a seisin thereof, without which the statute cannot operate, (o) 
But as a rent in esse is executable when granted to uses by a common 
law assurance, by parity of reason it may be conveyed by $. bargain and 
sale, or covenant to stand 9eised..{p) 

The statute not only executes the rent, but transfers all remedies and 
rights incident, but not collateral. Thus, a covenant for payment of 
rents entered into with the terre tenant does not pass to p ^^^ -i 
the cestui *ywc ttse : but the power of distraining being in- L ^ ' J 
cident thereto, is transferred. (y) 

Commons and ways, when appendant, are certainly comprised by the 
statute, and now grantable to uses ; and they may, by consequence, be 
eonveyed by a bargain and sale, or covenant to stand seised, (r) Accord- 
ingly, it is the invariable practice to convey them to uses together with 
the lands : but the capacity of commons and ways in gross for a use, 
even since the statute, has been denied on the ground of their being 
mere rights. A man cannot, seriously observes Gilbert, walk over an- 
other's ground to the use of a third person.(5) In the case of Beaudley 
V. Brooke,(/) however, where a person bargained and sold lands to T. 
S. in fee, together with a way over other lands, the objection to the 
way's passing was its being newly ciieated ; and the Court seemed dis- 
tinctly to admit the capacity of both commons and ways to pass by way 
of use when in esse. 

The office of High Chamberlain cannot be granted by way of use,(t/) 
nor can anything which passes by way of extinguishment.(2<;) 

Secondly y Of the estates grantable to uses. 

When a freehold estate in these hereditaments is conveyed to uses, the 
grantee has a seisin to uses, and is therefore within the words of the sta- 
tute, unless there be any special impediment to its operation. It was 
formerly much doubted whether a tenant in tail could be seised to a use, 
on the ground that a ^tenure creates a consideration, and - ^..q ^ 
that the statute De Bonis has so fixed the estate-tail to the ^ ^ 

donee and the heirs of his body, that neither he nor they can execute 
the use.(a?) In Godbolt's report of the case of Cowper v. Franklin it is 
said to have been resolved that tenant in tail might 9tand seised to a use 
expressed, but that it could not be averred. Lord Bacon also thought 
that an estate-tail may be to uses since the statute, (y) But it is now 
clearly settled by modern decisions, that either a bargain and sale, or co- 
venant to stand seised, made by tenant in tail, passes a base fee ;(z) and, 
by consequence, it is to all practical purposes established, that a tenant in 

(n) Gilb. Uses, 85, 86. {x) Go. Litt, 19. .Cowper v. Franklin, 3 

(o) 1 Co. 127. Gilb. Uses, 86. Bukt 185. 

{p) Lade v. Barker, 2 Vent, 260, 366. (y) Law Tracts, 347. 

\q) 2 Mod. 138. (z) Mackel v» Clarke, 2 Salk. 619. 2 Ld. 

(r) 2 Sand. Uses, 27. Raym. 778. Goodright v. Mead and Shilson, 

(«) Gilb. Uses, 181. 3 Burr. 1703. Machel v. Clarke is the lead- 

It) Cro. Jac. 189. Jones, 127. ing authority for the position in the text; 

(u) Decreed in the Lords, 1 Jo. 96. Gilb. overruling Toqke v, Glascock, 1 Sand. Rep. 

38 1. 250, which fallowed Littleton, sect. 612, 

(w) GUb. 281. Palm, 359. 613, 650 : but the point was, in fact, before 

Vol. Ill 3D 
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tail may now be seised to uses : but^ as the words trtist and confidence 
are in the statute, if the distinction between trusts and uses at the cozn* 
moD law be, as it really seems, well founded,(a) then, as those assur- 
ances, prior to the statute, would have certainly laid tenant in tail under 
a conscientious obligation, and would consequently have created a 
trusty which, since the statute, is executed into estate, it follows that 
those adjudications do not clash with the primitive and firmly established 
r *11Q 1 ^^^ ^^^^ ^ tenant in tail could not *be seised to a use.^c) 
^ -^ On the other hand, the operation of statutory assurances is 

by an immediate alteration of the relative situation in which the real 
contract places the parties : — the bargainor and covenantor are seised to 
the use of their respective grantees ; and if a disability attached to tenant 
in tail, the instruments would be void. 

Mr. Sanders, in the first edition of his valuable Essay on Uses, strongly 
denied that a fair construction can vest a base fee in the cestui que use, 
contending that it ought to be an estate-tail ; because the statute says^ 
<^ the estate, right, title, and possession, that was in such persons, &c. be 
henceforth clearly deemed and adjudged to be in him or them that 
have, Sic,'\d) The answer to which is, that such a construction com- 
plies with the words and oppugns the spirit of the enactment. The du- 
ration of the estate is its prominent and material feature. The duration 
of a base fee is precisely commensurate with the estate-tail ; whereas, if 
a cestui qtie use were to take an estate-tail, it would be as subject to de- 
termine by the death of cestui que use without issue, as by the death of 
donee at common law without issue. But the cases which establish that 
a base fee passes by a bargain and sale, and covenant to stand seised, 
have settled the construction. 

The seisin which is raised by a conveyance operating by transmuta- 
tion must be of the lands, or common law estate, and not of a use or 
legal estate derived from the operation of the statute.(c) Therefore, 
r *120 1 ^^^^'^ ^ conveyance is made to A. in fee, to the use of B. 
L -I in fee, with a proviso that in a given event B. shall stand 

seised to the use of C. in fee, this use cannot be executed by the statute. 
Hence, also, when ^ fine, &c. is intended to enure to uses, it should be 
declared to the uses immediately, as an antecedent limitation of use to 
the conuzee, &c. gives him the legal estate, and not a statutory seisin. 
And hence too, if A. covenant to stand seised to the use of B. to the use 
of C, or bargain and sell to B. to the use of C, the use to B. only is fed 
by the seisin of the covenantor or bargainor, and therefore the ulterior 
use to C. is merely a trust estate. (/) 

But though no use can arise on a use in the deed by which the first 
use is raised ; yet, under a seisin acquired through the medium of the 
statute, a new conveyance may be made, and a new use arise. 

the case of Tooke V.Glascock, decided against 19 b. Plowd. 555. 2 KolL Abr. 780. Jenk. 

Littleton in Sey moor's case, 10 Rep. 95 ; one 195. 

of the resolutions in which was, that the wife (<0 Sand. Uses, 144. 

of a bargainee of tenant in tail was dowable, \e) Supra, 27. 

which, of course, presupposed that he had an (/) Tyrrers Case, Dyer 155 a. 8hep. 

estate of inheritance. Touchet. 225, 508. 7 Bac. Abr. 121. Uses 

(a) Supra, 14. (H.) 1. Ash v. GaUen, Cha. Ca. 114. 22 

(c) Year Book, 27 Hen. 8., 10 a. 2 Co. Vin. Abr. 207, pi. 14. 
78 a. Bro. Feofi: al Uses, pL 40. Co. Litt 
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Thus, one who has the legal estate under the statute, may convey to 
U9es which will be executed : — ^this is of ordinary occurrence ; and a 
trust,(|^) or an equity of redemption in a freehold estate,(A) is a seisin 
within the statute, and is accordingly grantable by a bargain and sale, or 
covenant to stand seised ; though when a seisin to uses is not supplied 
by a conveyance of the legal estate, and a settlement is made by one 
who has only an equitable ownership, all the uses and trusts declared 
thereby, whatever may be its form or language, will be merely modifi- 
cations of the equitable ownership ; if, as is usual in practice, p *iqi i 
we ^lay aside all consideration of the statute of 1 Richsund 3. *- -' 

c. 1 .(i) But contingent remainders, or rents already granted to take 
effect upon a contingency, not being transferable at law during the sus*> 
pense of the contingency, no use can be limited thereupon ; &)r as the 
statute only transfers the legal possession or estate to the use, it follows 
that a seisin not legally vested cannot serve a use.(^) 

The statute mentioning only such persons as are seised to the use of 
others, does not extend to terms of years, or other chattels interests, 
whereof the termor is not seised, but only possessed ;(/) and, therefore, 
if a term of one thousand years be limited to A., to the use of, or in 
trust for B., the statute does not execute the use, but leaves it as at 
common law.(m) But this must be understood of terms actually in ex- 
istence at the time of their being assigned to the use. Therefore, if A., 
being seised in fee, makes a feoffment to B. and his heirs, to the use of 
C. for a term of years, this term is served out of the seisin of the feof- 
fee, and is executed by the statute, (n) It is the same if he bargains and 
sells the estate of which he is seised in fee for a term of years ;{o) as is 
exemplified by a lease and release, the former of which is almost uni- 
formly a bargain and sale under the statute. 

Irhe statute does not extend to copyhold estates, as it is against the 
nature of the tenure, that any person should be introduced without the 
consent of the *lord.(/?) Indeed, the surrenderee himself is ^ *iqo t 
but a cestui que use, the seisin, even in what are called free ^ ^ 

copyholds, or customary freeholds, being in truth in the lord \{q) whence 
it is, that if a lord releases to a copyholder in fee, to the use of another, 
it is a good use.(r) Here, then, arises a question which it is difficult to 
answer, viz. how springing and secondary uses can be valid in surrender 
of copyholds, {s) The point has been much doubted ; and assuming that 
such future limitations must, if recognized, enure as uses, it would be 
impossible not to agree that the resolution in Croke,(/) and the respect- 
able opinions of Gilbert and others, would be decisive of their absurdi- 
ty, if not of their invalidity. But there is no point better established, it 
is conceived, than that copyholds are not within the statute of Uses ; 
because the transmutation of possession, by the sole operation of tb e 
statute, without allowance of the lord, would tend to his prejudice \{u) 

(jr) Shrapnel v. Yemon, 2 Bro. 268, 272. (p) Gilb. Tenures, 170. 

(h) Oldin 0. Samborn, 2 Atk. 15. {q) Stephenson v. Hill, 3 Burr. 1273 

(t) Supra, 33. Roe v. ConoUy, 5 East Rep. 51. 

(k) 1 Sand. Uses, 108. (r) Gilb. Uses. 63. 

ll) Jenk. 244. («) Supra, 92. 

(m) Poph. 76. Dyer, 369. (t) Sympson v. Sothern, Cro. Jac 376. 

(n) But Co. Litt. 271 b. (u) Rowden v, Malster, Cro. Car. 44. 

(o) Ibid, Dyer, 369. 2 Inst 671. 
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and, consequently, a surrender of copyhold lands to uses ought not to be 
considered on the foot of a use on trust, (or) The rule, stare decisis, 
would undoubtedly govern this question ; and, adopting it, we may as- 
sume as certain, that executory limitations in surrenders of copyholds by 
way of shifting and springing use are valid ; and confer, when they 
r *12<? T ^®^^ ^^ possession, a right to the legal interest.(y) In *the 
*- -' case of Bentley t;. Delamor these limitations were called re- 

mainders ; and as an expectant interest strictly enuring as a contingent 
remainder in a surrender of copyholds is equally out of the power of the 
tenant for life,(z} as a springing or shifting use, the difference between 
them is not so great as in conveyances at common law. Perhaps, there- 
fore, they ought not to be regarded as identical with, but analogous to, 
future uses of freehold estates, and in the nature of remainders, which 
are allowed in surrenders from a greater latitude of construction. Ano- 
ther peculiarity, which surrenders and conveyances by way of use pos- 
sess in common, will be noticed hereafter. (a) These executory limita- 
tions in copyholds do not even admit of the indirect transfer by estop- 
pel ; at least, not by surrender.(6) 

It may be here mentioned that a will of copyhods is, or rather was, in 
strictness, more a declaration of use,, sanctioned by custom, than a will ; 
and the devisee was in by surrender. (c) The statute 55 Geo. 3. c. 192., 
has now, in general cases, dispensed with a previous surrender to the 
use of a copyholder's will : but when the surrender is not merely formal, 
as in a devise by a married woman, who is separately examined by the 
steward at the time of the surrender, it is still necessary, (c?) 



[ *i24 ] ^CHAPTER IV. 



SECTION I. 



WHO MAY BE SEISED TO USES. 



In examining the doctrine of uses with reference to the person, the most 
obvious classification is into — ^Those who maybe seised to uses, — Those 
who may grant uses, — and. Those who may take uses : each class will 
be treated separately. 

Who may be seised to uses. In order to raise a use, there must be a 

(x) 2 Ves. 257. (z) 2 Rol. Abr. 794. 1 Roll. Rep. 438. 2 

(y) Edwards v, Hammond, 3 Lev. 132, Vera. 243. 

cited in Broomfield v. Crowder, 1 New Rep. (a) Infra. 

313, and the record produced. Welcoke v. (6) Goodtitle v. Morae, 3 Term Rep. 365. 

Hamond, cited 3 Co. Rep. 20 b. Brian v. 1 Anst. 1 1 . 

Cawsen, 3 Leon. 115. Cro. Eliz. 361. Bent- (c) Semaine v. , 1 Bulst.200. 

ley V. Delamor, 1 Freem. 267, 268. Carth. (d) Doe v. Bartle, 5 Bam. & Aid. 492. 
Read. 31, 32. Taylor v. Taylor, 1 Atk. 386. 
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person or persons capable to stand seised to uses, (a) Such as are capa«- 
ble of a conveyance of the beneficial interest are, generally speaking, 
capable of being seised to use : but some differences exist These are 
principally disqualifij^ations : but there are two instances, viz. coverture 
and infancy, in which a conveyance of the beneficial interest cannot be 
conclusively made, while a grant of the naked seisin is perfectly vali^. 
And 1 shall therefore now show, — 1. Why coverture and infancy are 
not obstacles to the grant of a seisin to uses ; and, — 2. Examine the inca- 
pacities for a seisin to uses. 

*1. By the common law all persons whatever maybe p *\2& I 
grantees in a deed, because it is supposed to b^ for their ^ ^ 

benefit. (&) As, therefore, an infant and a marriea woman may be gran- 
tees, in a deed^ subject only to a defeasance of the infant when adult, or 
of the husband,(c) they were always capable of being seised to a use. 
The land might have descended to them, or they might have been origi- 
nally enfeoffed ; though if they executed their estate during the cover- 
ture or infancy, they might have defeated it But since the statute no 
right is saved to them, and the infant or baron comes too late to root tip 
the feoffment((/) The cases in Lord Bacon, however, are founded on a 
distinction between a precedent use, by which, I presume, is meant a 
use vested and immediately executed into estate, a springing or shifting 
use, $md a use by way of remainder. When the use is immediate, and 
executed by the statute, infancy and coverture are manifestly immaterial ; 
when the. use is a springing or shifting use, or a contingent use by way 
of remainder, if a scintilla juris remain in the grantee to uses, an infant 
or baron ought on principle to possess the power of destroying it : but 
when the use is by way of remainder, and vested, the effect of the livery 
to the grantee to uses is precisely that of a livery to the particular tenant 
in common law limitations, and the remainder cannot be divested. 
Thus, says Bacon, if an infant be enfeoffed to the use of himself for life, 
the remainder to the use of J. S. and his heirs, he may disagree to the 
feoffment as to his own estate, but not to divest the remainder, (e) And 
it may be observed, ^that the limitation of the use for life to p ^^26 1 
the infant makes no difference. If it had been a statute use, ^ 
instead of at common law, his infancy would have been immaterial, be- 
cause a total incapacity in liie particular tenant does not prevent a remain- 
der from taking effect, when limited by way of use ;(/) and, at the 
common law, if a lease be made to an infant for life, remainder in fee, and 
tiie infant at his full age disagree to the estate for life, yet the remainder 
is good.(^) The remainder, in the case in Bacon, is, therefore, also in- 
defeasible, although the infant's use is at common law.(A) 

Here we may observe, that an occupant may be seised to a use ; for 
he continues the estate of tenant for life, as his substitute, and therefore 
must take it as he had it (i) This case appears founded on, and in unison 
with the original principles of uses, as there is a privity between the 

(a) Bac. Read. 41 . and 1 Rep. 101 ;' authorities equally applying 

(6) 1 Inst, 2. to devises, 

(c) 1 Inst. 2, 3. U) Co. Litt 298 a. 

Id) Bac Read. 58. (A) Supra, 44. 

(«) Bae. Read. 68. (t) Gilb. Uses 11. Hard. 468. Bro. 

(/) Perk. 667. Plowd. 414. "2 Roll Feoff, to Uses, 838 a. 
416. Dyer, 127 b. pi 54. and 310 a. pi. 79, 

3d 2 



58 



WHO MAT BE SEISED TO USES, 



tenant per outer vie and the occupant who continues his estate ; and 
now, when the estate devolves on the heir as special occupant, or, in 
the absence of a limitation to him, on the personal representative,!^/) the 
argument for the continuance of a privity, and a consequential liability 
to the use, seems stronger. 

In scrutinizing the disqualifications for a seisin to uses, I shall speak, 
lirst, of incapacities of a personal nature ; secondly, of incapacities aris- 
ing from estate ; thirdly, of incapacities arising from tenure, 
r *127 1 *Those who are personally incapacitated are, — 
*■ -^ !• The king or queen regent,(A?) though they take in their 

natural bodies : becauy, while uses were fiduciary, there were no means 
of compelling them to perform the confidence ; and the officer of trustee 
was deemed incompatible with the duties of the royal station.(/) King 
Richard III. had, when Duke of Gloucester, been frequently made a 
feofifee to uses ; and would, therefore, on the assumption of the Crown, 
have been entitled to hold the lands discharged of the use.(m) But, to 
obviate so notorious an injustice, an act of Parliament was immediately 
passed, which ordained, that where he had been so enfeofied jointly with 
other persons, the land should vest in other feoffees, as if he had never 
been named ; and that where he stood solely enfeoffed, the estate itself 
should vest in cestui que use, in like manner as he had the use.(n) Sir 
William Blackstone observes, that the hint of the statute of Henry seems 
to have been derived from what was done at the accession of Rich- 
ard, (o) 

2. The queen by marriage cannot stand seised to uses on account, says 
B^con, of the interest which the king has in her possession.C/?) This is 
a singular reason, since the principal prerogative a queen consort pos- 
sesses above the other married women, is that of preserving a legal and 
separate existence, so long as the marriage continues, which enable her 
to purchase lands, and to convey them, to make leases, &c. without the 
concurrence of her lord.(y) 

r *128 1 *^* ^ corporation cannot stand seised to uses, because in- 
^ ^ capable of confidence, being exempt by its incorporate nature 

from any personal process of the Chancery ; because also the founder 
would be -wronged ;(r) but chiefly from the statute's resting, when it 
speaks of the feoffee, on the word person.{s) But though all those who 
were disqaahfied for any use, trust, or confidence, beiore the statute, 
ought on principle to retain their inability, there have been adjudications 
which indirectly establish, to a certain degree at least, that corporations 
•may be seised to uses, by giving validity to conveyances which emanate 
from the statute of Uses. Hence has arisen a subtile distinction between 
giving uses and standing seised to uses ;(/) a distinction which has often 
been justly condemned as contravening principle, and so astute as to be 
warranted only by the auxiliary argument ab inconvenienti, as at the 
time of the decision many corporation titles depended on the validity of 



(J) 29 Car. 2, c 8. 14 G. 2, c 20. 

(k) Bac Read. 66, 57. 

ll) Gilb. Uses, 6. 

(m) 2 Bl. Comm. 882. 

(n) 1 R. 3, c. 6. 

(o) 2 Bl. Comm. 832. 



(p) Bac Read. 67. 
Iq) Finch. L. 86, 4 Rep. 23. 
(r) Gilb. Uses, 5. 
(«) Bac. Read. 57. 

(0 Holland v. Bonis, 2 Leo. 121; 3 Leo. 
175. 
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their bargains and sales.(t^) Perhaps, therefore, at the present day when 
the propriety of that conveyance by a corporation is doubted, and in a 
lease and release from it, the lease is generally at common law, it is ques- 
tionable whether the Courts would adhere to a distinction so refined. It 
may be remarked here, that corporations(ar) have like the king(y) ac* 
quired a capacity for being trustees. 

4. A bishop may bargain and sell lands whereof he is seised in right 
of his see, and it is good for his life : *but in a feoffment toa^ *ioq -i 
bishop and his successors to the use of J. D. and his heirs, ^ ^ 

the use, says Lord Bacon, is merely void. (2:) Unless we resort in this case 
to the equitable principle, that a man shall not defeat his own grant, the 
distinction between the bargain and sale by^ and the feoffment to, a bishop, 
&c. seems as strained as that just commented on. If allowed to prevail, 
a lease and release by a sole corporation is for the same period an efficient 
.conveyance, (a) 

II. Incapacity from estate arises either from want of privity or from 
tenure. Prior to the statute, we may remember, if the legal estate of the 
feoffees to uses vested in a person in whom the confidence of the person 
or privity of estate failed, as a use was but a thing annexed in privity to 
the lands, it was suspended or destroyed. (6) Persons incapacitated from 
want of privity are, or rather were before the statute, — 

1 . A lord by escheat, or of a villein, or who enters for a mortmain, or 
who recovers by a cessavit.(c) 

2. Tenant by the curtesy, and, by the better opinion, tenant in dower ; 
for they are in by the act of law, and their estates, says Gilbert, (who, 
however, in reference to the latter, has stated contradictory propositions,) 
were given to them for their own maintenance and the encouragement of 
matrimony .(c?) It has, indeed, been denied, that the wife of the feoffee 
to uses was dowable at all :(e) but this opinion is clearly erroneous ; and, 
however much it may be *controverted, whether tenant in ^ »i on i 
dower was subject to the equitable burthen, and compellable ^ ^ 
to execute the use, her legal title was unquestioned. (/) 

3. Disseisors, abators, and intruders. (^) Indeed, Mr. Rowe, in. his 
valuable notes to Bacon's Reading, attacks the position, that a disseisor 
cannot stand seised to uses ; and contends that though if prior to the 
statute, the disseisor of a feoffee to uses would not be seised to the same 
uses, yet he then might, and now may, by bargain and sale, or covenant, 
&c. originate new uses. (A) The non-existence, however, of any lawful 
estate in the disseisor is, I conceive, a sufficient obstacle to their opera- 
tion. (f) 

4. A second feoffee without notice, and for a valuable considera* 
tion. (J) . 

Though the doctrine is not at present deemed to be productive of prac- 

(u) 2 Prest CoiiTey. 254. Gilb. Uses, («) Shep. Toachst 604. Bae. Tracts, 153. 

by Sugd. 9. (/) Broke Feoff, al Uses, 40. Co. Litt 

(x) 1 Yes. 467, 468. 2 Vem. 412. 76 b. Jenk. Cent. 4, Case 92. 1 Rep. 

ly^ Kildare v. Eustace, 1 Vem. 439. 122 a. 

(z) Bac. Read. 69. (^) 1 Co. 122 a. 139 b. 

(a) 2 Prest Conv. 234. (A) Bac. Read. 66 n. 143. 

(A) Supra, 17. (t) Vid. infra. 



(c) 1 Co. 122 a. 139 b. (j) Supra, 17. 

id) Gilb. " 



id) Gilb. Uses 171. Sed vid. 10, 11 a. 
HiHrd.469. 
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tical consequences.; yet unless the seisin cease, after the convey ance^ to 
possess any quality which attractsi the regard of the Courts, it ought not, 
in strictness of principle, to be considered as antiquated. It is, therefore, 
proper in this place to enter into an examination of the seisin of the trus- 
tee. The object of the Legislature appears to have been the total anni- 
hilation of the intervening estate of a feoffee ; and some writers of the 
greatest eminence have regarded it as ceasing to exist in the moment of 
r »1 ^1 1 ^^^ creation. (A?) When, indeed, the use embraces the *whole 
*- -^ fee, the birth and death of the seisin are simultaneous ; as 

when a conveyance is made to A. and his heirs to the use of B. and his 
heirs, here B. is absolute owner immediately on the completion of the 
conveyance. He may even raise a new seisin, and the uses which he 
declares upon it are executed by the statute.(/) Were A. to enter upon 
B., he would be disseisor : B. has not, as was formerly supposed, a mere 
civil, but an actual seisin ;{m) and, in short, the estate of A. has ceased, 
and that of B. is completed by the assurance without even an entry by 
B. to all purposes whatever, except that to bring an action of trespass he 
must make an actual entry ;(n) as must, by parity of reason, a bargainee 
or covenantee. (o) The use is completely executed, becadse every requi- 
sition of the statute being complied with, it has full scope and complete 
operation. But the statute does not execute a use, except when these three 
points coincide : first, a person seised ; secondly, z.ceatuique use in ease; 
thirdly, a use tn C55C, in possession, remainder, or reversion. (/?) 

From these requisitions, which result from the language of the statute, 
it follows that contingent uses cannot be executed. (y) Therefore, when 
the contingent use comes in esse, there must be a seisin in the trustee to 
serve it, or it cannot arise ;(r) and, as there must always be a use ulterior 
r •132 1 ^ ^^® contingent *use and embracing the whole fee, because 
L ^ the fee-simple of the use is never in abeyance,(«) the ex- 

haustion of the seisin in supplying it, conflicts with this requisition, and 
gives birth to refinements and difficulties. Suppose a feoffment, made to 
A. in fee to the use of B. during his life, remainder to the use of his sons 
unborn successively in tail, and for want of such issue to the use of C. in 
fee. The remainders to the sons are contingent uses, and therefore un-* 
executed ; yet being, in truth, nonentities, they do not impede the vest- 
ing and execution of the ultimate use in C.{t) Now, if the uses limited 
to the sons are not executed immediately, — when are they ? Clearly on 
their respective births : for, although it is reasonable, convenient, and 
according to the language of some books, that limitations of contingent 
uses should universally give contingent interests^ yet the majority of 
the Judges, in Chudleigh's case, solemnly resolved, that ^no estate can 
be transferred to the possibility of a use ; but that if it coma in esse, 
without alienation of the estate of the land, it should be executed by the 
statute, (u) Hence, say the books, there must at that period be a seisin 
to serve the uses ;{x) otherwise, when they come in esse, they will be 

(h) P. 2 Bl. Comm. 333. Butl. Feame (g) I Leo. 259. 

290. Sugden's Pow. c. 1, s. 3. (r) 2 RoU. Abr. 796, pL 1 1. 2 Sid. 64, 98, 
(/) Supra, 120. 127, 129. 

(m) Bac. Read. 46. Anon.Cro. Eliz.46. («) Supra, 76. 

(n) Cro. Jac. 604. Vent, 361. (0 I Salk. 224. 1 Ld. Raym. 203. 

(o) Vent. 361. (u) 1 Rep. 136. 

(p) Bac. Read. 60. 1 Rep. 126. (x) I Rep. 120. 
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void from the exclusion of the statute. The mischief of this construction 
is manifest. If by any means the estate of B. is turned to a right of 
entry, the seisin is divested also ; and, in order to revest it, the tenant 
for life must make an actual entry. It may be deemed somewhat doubt- 
ful whether an actual entry by A. would not be unavailing, because the 
remainder *being contingent, the use cannot be executed at ^ ^- „„ ^ 
the time of the entry :(y) but if there were a vested freehold «- -» 

between the estate of B. and the contingent 'remainder in the son, the 
entry of A., if necessary at all, would certainly be eflTective, because such 
vested freehold would support the remainder during its contingency, and 
the use is in esse when the seisin is restored .(z) But, even without such 
intervening freehold, I incline to think the entry of A. suificient ; be- 
cause the original state of things should seem to be restored by revesting 
the seisin ; on which assumption, the non-execution of the use at the time 
of the entry is immaterial. 

The statute required a seisin ; — ^and what is left in the trustees when 
the ulterior use is a vested, and, consequently, an already executed estate ? 
Astuteness, in its usual garb of unintelligible language, reconciled these 
discrepancies ; and a scintilla juris (a spark of unextinguished right) was 
held sufficient for the admission of the statute, and the support of the uses. 
I shall endeavour to delineate this doctrine, in which the transfer of the 
seisin to the cUmdsy the sea^ and the landj{a) evinces how large a share 
imagination had in its formation. 

It was started in Brent's case by L. C. J. Dyer : but the Judges were 
divided.(i) Though generally adopted, it has never been cordially ac- 
ceded to on the Bench ;(c) and Lord Bacon has termed it a ^ m\oA i 
mere *conceit.(rf) It may, therefore, be considered law, but ^ ^ 

as resting on a weak foundation ; and, if again brought before the Courts, 
as still open to discussion. It is, or rather would be, if converted from 
a metaphysical notion into a practical principle, productive of many evils ; 
which are legitimate arguments against the doctrine they arise from : 
they should, therefore, be fully developed and emphatically urged, and 
the statement of them will be an outline of the learning on the subject. 

1. In limitations at common law a right of entry in the tenant for life 
is sufficient to support the contingent remainders, though a right of action 
is not.(e) In this respect, were the principle of a scintilla followed to 
its consequences, as a cestui que use having such right of entry must then 
enter to revest the estates divested ; and^ amongst the rest, the possibility 
of seisin in the trustees to serve the contingent uses ; or, if no such entry 
should be made, then, as the trustees or their heirs must enter to revest 
their seisin,(y') it would render settlements by way of use precarious. 
For, as Mr. Fearne observes, if the father, the first tenant for life, were 
by feoflfment, &c. to divest the estates, leaving them a right of entry, the 
contingent remainders to the sons, &c. could not take effect, unless the 

(^) 1 Sander's Uses, 335. Baron compared the tcintilla Juris to ^ir 

(2) Wegg V. Villers, 2 Roll. Abr. 7d6. 22 Thomas More's " Eutopia." But it has found 

Vin. 228, 229, 230. its way into estates-tail. 2 Atk. 201. Pigott, 73. 

(a) 2 Roll. Abr. 796, pi. 11. 2 Sid. 64, id) Bac. Read. 42. 

98, 127, 129. > (c) Thomson v. Leach, 12 Mod. 174. 

(b) Dyer, 340 a. 2 Leon. 14. Ball. 112. Loyd v. Brooking, 1 Vent. 188. 

(c) See the Opinions of the Judges in (/) Cro. Car. 102, 2 P. Wms. 678. 
ChudleighV case, 1 Rep. 120. The Chief 
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•lOR 1 mother, supposing her to take a remainder for life, and to 
L A ^'^ J ^'survive the father, or else the trustees to whom the remainder 
for preserving contingent uses was limited, or else the general grantees 
of the seisin should actually make an entry into the lands : an opinion, 
continues Mr. Fearne, which I cannot persuade myself would hold at 
this day.(g) 

2. An entry and feoffment by the seisin trustees before the contingent 
uses vest^ completely destroys them, according to the authorities. (A) It 
is said, that the trustees cannot, since the statute, alien the lands dis^ 
charged of the use :{i) but the position, on iJie assumption of a seintillay 
is not tenable of contingent uses. Even when the grantee has notice, the 
uses are destroyed by such an «ntry and feoffment ;(Ar) and for the very 
reason which is supposed by the Commentator to produce an oppo site 
effect. For as the trustees have no actual seisin, but only a possibility of 
seisin, the conveyance is tortious, and the notice does not continue the 
privity. (/) Hence, therefore, contingent uses are in the power of the 
seisin trustee. Now, were everything considered as divested from the 
seisin trustees, no act of theirs would destroy the uses. ^ It must be ob- 
served," said Lord Hardwicke, in one of his most luminous judgments, 
" that one thing which weighed much with the majority of the Judges to 
be of opinion for leaving a right of entry in the feoffees to preserve the 
contingent uses, was their fear of perpetuities, and of having contingent 

r »136 1 ^^^^^ ^y ^*y ^^ ^^® ^^ persons *not in esse, if they should 
■- J not be destroyable by , the feoffees to preserve the contingent 

uses, so they put it in their power to destroy them if they pleased. The 
reason of which was, that at that time the law was not settled that the 
destruction of the particular estate, by the feoffment or conveyance of the 
tenant for life, before the contingent remainders became vestjpd, was a 
destruction of the contingent remainders : but afterwards came Archer's 
case,(w) in which this point was solemnly settled, and they were relieved 
from their apprehensions. *'(n) Consequently, the original policy of the 
scintilla has ceased, and its inconvenience alone remains ; which is very 
great, if we allow the coincidence of a divestment of contingent uses, and 
of a bar of the right of the seisin trustees by a release of feoffment, to be 
no way improbable. 

3. An argument is deducible from the general spirit of the statute of 
Uses, which aims at a restoration of the common law ; and, consequently, 
warrants our reasoning by analogy from a contingent remainder at com- 
mon law to a contingent remainder under the statute of Uses. If the in- 
ference be just, when the intermediate remainder does not embrace the 
whole fee,(o) a subsequent limitation is vested with the quality of open- 
ing for the admission of such intermediate remainder, (/i) thou^ there be 
r *137 1 ^°^^ ^ right of entry in the tenant of the freehold.(9) This 
*- -» ^construction, which is at least conformable to the liberality 
of modern times, assumes the complete divestment of the seisin from the 
trustees, and that the contingent uses are not executed when they vest by 



(ff) Feaame G. Rem. 299. 

(A) 2 Roll. Abr. 769. 2 Sid. 64. 

(«) 2 Bl. Comm. 333. 

(k) 2 Roll. Abr. 769. 2 Sid. 64. 

(0 Ibid. 

(m) 1 Rep. 66. 



(n) Garth v. Sir J. Cotton, Dickens. 183. 
2 Cruise Dig. tit. 16, c. 7, s. 26. 

(o) Loddington v. Kime, 1 Salk. 224. 
Ld. Kaym. 203. 

(p) Bowles's Case, 11 Rep. 97. 

{q) Fearne, C. R. 289 to 302. 
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yirtue of any seisin then accruing to the trustees, but In consequence of 
the lands having been originally conveyed to them, with a liability to 
be attracted to all the uses. Thus as without the statute, observes Mr. 
Butler, the feoffee would originally be seised upon all the tmsts^ pre- 
sent, future, vested, or contingent ; so, in consequence of the statute, the 
feofiees are originajlly seised to all the tiaeSj present, future, vested, or 
eontingent.(r) 

4. Another argument is, I conceive, drawn from the saving in the 
statute of any right or interest whatever in the grantee to uses,(5) the 
operation of which clause is to prevent a merger of any legal title by its 
Goineidence with the seisin.(/) This exemption obliquely evinces that 
the Legislature intended the instantaneous and total transmission of every 
particle of estate from the trustee to the cestui que use : for the conlin- 

.gency of a use which would, if vested, be executed by the statute, has 
never been supposed to give the seisin the quality of merger. Mr. Pres- 
ton, indeed, in his profound Treatise of Merger, has laid it down without 
qualification, that ^e non-execution of the use is a ground of merger :(i/) 
but the position is certainly untenable of, and not intended, it is pre- 
sumed, to apply to a non-execution by reason of the contingency of the 
use. This *freedom from merger, therefore, seems to furnish p ^-yoc^ -i 
an argument for the absence of a scintilla ; of which, were *- ^ 

it more than an unintelligible term, the annihilation of a particular estate 
would be a consequence. 

5. Conveyancers have, in general, acted as if the scintilla did not 
exist ; and the Courts pay the greatest regard to their practice. << It ha» 
been sometimes said,'' observed Lord Ellenborough, in an elaborate 
judgment, " communis error facit jus : but I say communis opinio is 
evidence of what the law is ; not when it is an opinion merely specula* 
tive add theoretical, floating in the minds of persons, but where it has 
been the groundwork and substratum of practice."(a:) Now the incon- 
venience which the doctrine generates, were practice coincident with 
theory, is the necessity of investigating the title of the seisin ; for, in ad- 
dition to the power in the grantee to uses of barring them while contin- 
gent, if any of the persons above enumerated as labouring under incapa* 
city become entitled to the seisin, the future use cannot arise. 

It must, however, be acknowledged that some general opinions of the 
profession seem to assume a scintilla ; and not merely its existence, but 
its power of conferring the incidents of a legal ownership. To what else 
can be attributed the supposed validity of the bargain and sale in a prac- 
tical case mentioned and criticised by Mr. Butler, in his excellent Anno- 
tations on the First Institute ?(y) For it is, with great deference to that 
gentleman, apprehended, that his argument, which does not touch on this 
topic, and *which is drawn from the peculiar operation of a p ^- „« ^ 
bargain and sale, is subverted by the admission of a scintilla ^ ^ 

in the grantee of the seisin during the contingency of the uses. 

In another instance, with what consistency is submitted to the reader, 
conveyancers have treated the seisin as a continuing estate, viz. in the 
appointment of new trustees under the power usually inserted in settle- 

(r) See Mr. Batler's note to F. C. R. 295. (u) 3 Treat Convey. 370. 
(«) Suproy 25. (x) 3 Maule & Selw. 396. 

(0 Infra. (y) 342 b. n. 1, s. 8. 
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ments, in which the uses are revoked, and the seisin attempted to be 
conveyed to a stranger, who re-conveys to the old and new trustees to 
the uses of the settlement. 

-I may here also advert to the singular observation of the Court of 
King's Bench in a modern case ; in which, according to the language of 
the report, a distinction appears to have been drawn between a convey- 
ance and an appointment, in reference to the necessity of the trustee 
of the seisin to uses to concur ; inferring such necessity in an appoint- 
ment of a use :{z) but, with profound respect, it is submitted, that no 
point is clearer, on principle and in practice, than that his concurrence 
is as nugatory in the one case as in the other. As the execution of a 
power in a conveyance to uses is an event raising a use, as well might it 
be said that when an event raising a future use happens, the use does 
not shift or spring up of itself, but the seisin trustee must convey to the>^ 
cestui que use. 

There is also another singular case in which the seisin is considered 
as a continuing tangible estate : it belongs to the doctrine of remitter^ 
r *i4n 1 ^^^ ^ hereafter be mentioned, (a) It is sufficient to notice 
^ -* here, *that the inconsistency of recognizing it is not so great 

as it will at first appear, because it revives only in consequence of an al- 
lowed waver of the use ; and, surely, if in any case a waver of the use 
is permitted, the seisin, being stripped of its statutable clothing, must 
recover its original nature and substance. 

Such is the scintilla juris ; a doctrine which has been much agitated ; 
and is not, to this day, acquiesced in or understood. None of its results, 
except perhaps in the instances just mentioned, are attended to in prac- 
tice. In modern times, no entry is ever made by the tenant for life 
under an idea that his right of entry is insufficient to support the re- 
mainders ; none by the seisin trustees to preserve or destroy the con- 
tingent uses : no inquiry is ever made about the title of the seisin after 
the execution of the conveyance. Hence many modern writers have 
attacked the doctrine : but the chief arguments against it appear to me 
to be derived from the multifarious inconveniences which arise if it be 
pursued to its consequences. 

III. Incapacity arising from tenure exists now, I apprehend, only — 
1. In a tenant for a term of years. (A) — 2. In a copyholder, (c) — 3. In 
aliens and persons attainted, who are generally said to be incapable of a 
use, because they can take for no man's benefit but the king's, (fi?) But 
yet the use takes eflect in the first instance, and will not be defeated until 
r *141 1 office found, when it will be overreached ;(c) *and if an alien 
L ^ and another are jointly enfeoffed to uses, the uses, even 

after office found, will remain good for a moiety .(/*) 

(z) Hoach V. Wadham, 6 East, 289. (cQ 1 Co. 122 a. Poph. 72. 

(a) Infra, (e) Dyer, 283 b. pi. 31. 

(6) Supra, 121. (/) Sugd. Gilb. Usee, 10, n. 2. 
(c) Supra, 121—123. 
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SECTION II. 

WHO MAT 6RAHT USES. 

In treating this question, a material distinction may bo drawn between 
declarations of use raised by a conveyance operating by transmutation Qf 
possession, and declarations of use on assurances deriving their effect 
from the statute of Uses. 

As to the former y the feoffor, conuzee, or recoveror, may take a seisin 
to serve any uses which are expressed by the beneficial owner. The 
possession not resting with such feofiee, conuzee, or recoveror, but being 
immediately transferred to the cestui que use, common law conveyances, 
with reference to the statute, are said to operate by transmutation of the 
aes8ioxL(a) Now as the declaration is relative to the fine or recovery, 
and of an accessary or subordinate nature, it follows that, when made by 
persons competent to levy the fine or suffer the recovery, it is valid, 
though such persons labour under a general incapacity. 

If the fine, &c be void or voidable, the declaration of use partakes the 
same quality.(6) But none can *declare uses on a statutory p ^. . ^ 
assurance, but such as are competent to convey generally. ^ ^ 

Therefore, the first branch of the division will comprise those only 
whose declarations, but for the validity reflected on them by the princi- 
pal assurance, would be totally void. These are^ — 

1. Infants and persons of nonsane memory. The uses which they 
declare, continue until the fine or recovery which raises them is avoided ; 
for the assurances being matter of record, while they stand, the law pre* 
sumes full age or sanity in the conuzor or recoveree :(c) but Chancery 
will relieve.(rf) 

2. Married women. The allowance of a married woman to concur 
in a fine or recovery was necessarily followed by legitimating her decla- 
ration ; and it would be idle to permit her junction in the fine or reco- 
very to produce only a resulting use. Still, however, declarations of 
use by married women are fettered with peculiar restrictions ; and it 
need hardly be observed, that as equity did not set up rules of property 
contrary to the common law, they must, to be obligatory, relate to con- 
veyances of record, in which they are separately examined.(c) The fol- 
lowing cases will exemplify. 

Baron and feme may declare jointly ; or, since her junction in the 
fine creates a sufficient presumption of her concurrence, the baron alone 
may declare ; and a declaration on a fine will bind the feme, though an 
infant, if her dissent do not appear ;(/) but the fine *is re- ^ *i42 1 
versible for the nonage of the wife during her nonage. (^) •- -* 

The wife, being sub potestate viri, cannot alone declare the uses of 
her fine, unless the express assent of her husband can be proved ;(A) 

(a) Co. Litt. 271 b. Supra, 38. (/) 2 Rep. 67. Moor 22, pL 73. Jhid. 

{b) 2 Rep. 66 a. Bac. Read. 67. 197. . 

(c) 2 Rep. 66. (^) Cro. Eliz. 129, 130. Stiles, 472. 

id) 4 Cruise Dig. tit 32, c. 12, s. 37. (A) 2 Rep. 67 b. Johnson v. Cotton, 

(e) Gilbert's Uses, 244. Skin. 276. 
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and the husband alone cannot declare the uses against the consent of 
his wife appearing by deed, or by any act in pais :(i) but a fine by a 
feme alone will bind her and her heirs, unless her husband avoid it, or 
unless she is named in the fine as a married woman ; for then it is void 
on its very face.(A?) 

If a baron and feme bargadn and sell lands, and then levy a fine to the 
bargainee, the bargain and sale is a good declaration, and binds the wife 
for ever.(/) 

If a man, seised in right of his wife, covenants that he and his wife 
will suffer a recovery to certain uses, and the recovery is suffered accord* 
ingly, this covenant is a good declaration to bind the wife, though ^e 
is no party to the covenant, but only to the recov«y.(wi) 

A disagreement vitiates the declaration : for as the wife who is owne^ 
is not sui Jurisy and as the husband who is not owner is sui juriSj the 
law renders a mutual concurrence, either expressed or implied, abso* 
lutely essential to its validity.(n) But as construction always leans in 
r •144 1 ^^^®"'* ^^ *^® establishment of an *instrument, if the disa- 
L J greement affect but the land, the declaration is invalid for 

so much as the variance embraces ; whereas, if it be of the estatCj the 
declaration, for the reasons given, is totally void ; or, at least, if binding 
during the coverture, it does not bind the wife afterwards.(o) Declara- 
tions by baron and feme, in which they coincide in the first use, and 
disagree in the subsequent uses, have been supposed beyond the appli* 
cation of the rule, which subverts the uses limited by conflicting declara- 
tions in the same subject matter ; and in these, according to that opinion, 
the first use is valid, and the ulterior uses alone void.(j9) But in general 
cases one use may fairly be presumed the consideration and inducement 
of another.(9) And the distinction cannot be established on principle 
without a total negation of the rule, because the subsequent limitations 
might, as springing and shifting uses, be rendered as independent of the 
prior use as it is of them ; and consequently both are on the same footing. 
But in appointments by way of use in execution of powers, the rules 
which I have enumerated do not apply : they possess some striking 
peculiarities ; and the following conclusions may be drawn from the 
authorities : — 

1. Coverture does not, in general, create an incapacity in a woman to 
execute a power ;(r) for the estate of the appointee is not derived from 
her use, but from the estate of the trustees in the original conveyances 

r *145 1 ^^ "®^* (*) '^^® proper mode of creating a power of *this kind 
I- -* is to convey the lands to trustees, in trust for the separate use of 

the woman ; remainder to the use of such persons as she shall, by deed or 
will, whether she be sole or covert, appoint :(/) for it is somewhat doubtful, 
whether marriage does not suspend a power given to a woman to dis- 
pose of her estate by will ;{u) and it is clear, that it suspends the exe- 

I 

(t) 1 Pjest Treat Convey. 314. (p) 1 Prest Convey. 314. 

\k) Gilb. Uses, by Sugd. 40, n. 2. {q) See Sugd. Gilb. Uses, 41, n. 3. 

(/) 2 Co. 67 a. Moor 22, pi. 73. 3 Roll. (r) 1 Inst 62 a. 112 a. 

Abr. 798. («) Bayley v. Warbarton, Com. Rep. 494. 

(m) Dyer, 220 a. (0 4 Cm. Dig. tit. 82, c 13, s. 44. 

(n) 2 Rep. 58 a. Dyer, 146 b. (u) Rich v. Beaumont, 6 Bro. ParL Ca. 

(o) Beckwith's Case, 2 Go. 57, 58. Moor, 162. &€d vid. Hearto v. Greenbank, 3 Atk. 

196. 695. 
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cution of a power which is expressly reserved to a woman to be executed 
by her being sole, (a?) 

2. An infant may execute a bare authority :(y) but where a power is 
given to an infant, relating to his own estate, it must be inserted in the 
deed, that he may execute it during his infancy ;(z) and as, before the 
statute, an infant could not alien a use, it seems doubtful whether even 
then he can execute such power ;(a) for infancy is a stronger disability 
than coverture.(i) We now return to the subject of personsd disabilities, 
with reference to simple declaration of usa 

3. Corporations, says Lord Bacon, cannot limit a use without deed.(c) 
If the decision, that a bargain and sale may be made by a corporation,(£j?) 
be contrary to principle, the only position which can be advanced 
incontrovertibly is, that a corporation may limit by deed uses raised by 
transmutation. It is likewise *observable, that, admitting j. ^,j- .^ ^ 
the validity of a bargain and sale by a corporation, it must ^ i 
be by deed, though it create only a term of years. 

fTho may grant uses by statutory assurances or otherwise* 
Those who may make a valid bargain and sale, or covenant to stand 
seised to uses, may of course declare on uses raised by transmutation : 
but, as has been shown, the proposition is not convertible* Thus a cove- 
nant by an infant, in consideration of marriage or blood, to stand seised 
to a use, is utterly void.(tf) 

Indeed, as a bargainor and .covenantor stand seised to the use of their 
grantees, the criterion for ascertaining what persons are capable of de- 
claring by these statutory conveyances, would seem to be their original 
competency to be trustees ; and I apprehend that, when such capacity 
would not have existed, those assurances are uniformly void : but the 
last cited case shows that the rule is nbt true e converso. On this prin- 
ciple Gilbert lays it down, that the King, and all other persons that can- 
not be seised to a use, cannot bargain and sell ;{/) yet the King, upon 
his letters patent, may declare a use, though the patent itself implies a 
use, if none be declared ; and the Queen likewise may declare uses.(^) 
It was formerly understood, that all conveyances by infants, except a 
feoffment with livery personally and actually given,(A) and except leases 
reserving rent,(j) were absolutely void, and not voidable only. The 
reason why a bargain *and sale, or covenant to stand seised, ^ ^..„ -. 
by an infant, should be deemed void, is stronger than that L J 

which nullifies the grant, release, or surrender of an infant ; because, in 
addition to the argument for the invalidity of the former, drawn from 
the want of livery, infants cannot, according to the authorities', raise a 
use. (A?) If, therefore, the bargain and sale of a freehold estate by an in- 
fant be void, a bargain and sale for a term of years must be void also ; 
and when a release by enlargement is founded on a void instrument, it 
is a nullity .(/) Yet did Lord Mansfield, in the face of these plain and 

(x) Antrim v. Backs, 1 Eq. Ca. Abr. 343. (e) Bae. Read. 67. 

(y) 2 P. Wms. 229. (/) ^Mlb. Uses, 244. 

(z) 3 Atk. 696. (s) Bac. Read. 66. 

(a) See Sugd. Pow. 3d edit. 161. (A) Bro. Abr. Coverture, pi. 40. lb. In- 
(6) Per Lord Hardwicke in Hearle v. fancy, pi. 1. 

Greenbank. (i) Sheph. Touchst. 267. Moor, 106. 

(c) Bac. Read. 66. (k) Bac. Read. 67. 

U) HoUaad v. Bonis, nipra, 128. (/) Litt. s. 465. 1 Inst 270 a. 872 b. 
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ancient principles, in spite of this double argument, determine a lease 
and release hy an infant mortgagee to be voidable only, although the 
lease was a bargain and sale.(m) The authority of this case, restmg on 
a general equity, the large and liberal principle of reciprocal benefit, in 
opposition to technical distinctions and established doctrines, is not uni- 
versally admitted, (n) But the Court of Chancery has assumed its sound- 
ness, and applied it to cases where infants convey as trustees within the 
statute of Anne(o) not being so ; by determining that if the infant will 
r *14R 1 ^^^ bound to convey when of age, his *conveyance being 
l> J voidable only during infancy ^ andy until avoided^ pass- 

ing the legal estate^ and no one having a right to elect for him whether 
it shall be void or not, he will, when he becomes adult, be placed in 
such a situation, that if he seeks at law to avoid his deed, a Court of 
Equity will prevent him.(/?) 

We may conclude with observing, that every man may declare and 
dispose of the use according to the estate which he has in the land : 
hence if two joint tenants levy a fine, and declare the uses severally, 
each disposes of his own moiety. (^) So if tenant for life, and the per- 
son in remainder, join in a fine or recovery, and the tenant for life alone 
delare the uses, the declaration does not affect the remainder-man,(r) for 
the declaration can operate on the resulting use only ; and as the use re- 
sults according to the estate,(5) the declaration must be bounded by its 
limits, and ensue the ownership of the land sicut umbra sequitur cor- 
pics.{t) 



SECTION III. 

WHO MAY TAKE USES. 

c 

How the statute operates when the cestui que u^e is not in esse we 
r *149 1 ^^^® already seen :(a) and as it *may be advanced as a gen- 
L J eral position, that those who are capable of the lands them- 

selves by a common law conveyance may take the same estate by way 
of use, we may proceed at once to a consideration of the three only 
cases in which I am aware of a peculiar incapacity for uses. 

1st. — Aliens cannot have a use raised to them ; because, as their alle- 
giance is transient, they cannot acquire any permanent property ;(5) and 

(m) Zouch V, Parsons, 3 Burr. 1794. De- (o) 7 Anne, c. 19. 

cisions like these might justify the assertion (p) ■ v. Handcock, 17 Ves. 

of Junius, that Lord Mansfield, instead of 383 ; approved in Tuffin ex parte, 3 Ves. 

those certain positive rules by which the and Bea. 150. And see 2 Goz, 422. 

judgment of a Court of Law should invari- (q) 2 Co. 58 a. Roe v, Popham, Doug. 25. 

ably be determined, fondly introduced his (r) Argol v, Cheney, Latch, 82. 22 Vin. 

own unsettled notions of equity and substan- 236. pi. 1. 

tial justice* — Letter 41. («) Supra, 74. 

(n) It is said that Lord Eldon has repeat- (t) Co. 2, 57. Dyer, 290. Sheph. Touchst. 

edly approved the observations of Counsel, 518. 

when questioning its authority. 2 Prest. (a) Supry^, 131, 133. 

Convey. 249 : it seems, however, to be up- (b) Gilb. Uses, 43. 
holden and acted on by his Lordship. 
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it may be observed, that the modera trust becomes, like the ancient fidu- 
ciary use, executed for the benefit of the crown :(c) but conveyancers 
have ingeniously resorted to the principles of equity, and virtually neu- 
tralized this disqualification, by effecting an equitable conversion of the 
real into personal estate. 

2dly. — Prior to the Reformation, which has abrogated monkery as a 
legal profession,(£^) the vow which a monk made of perpetual poverty ex- 
cluded him from a use, and indeed from any property.(e) 

3dly. — It is laid down by Gilbert, that the limitation of a use to the 
poor of the parish is good :[f) but, I apprehend, that the proposition is 
not tenable of modern uses. Mr. Sugden has appended to this passage 
a dictum from Brook, in which a limitation of use to the parishioners 
of a place is stated to be void ; and the same principle is applicable to 
the prior case. Perhaps, therefore, it may be advanced, that a use can- 
not be limited to any indefinite multitude *by a general ^ *\rtc\ t 
name, it being no corporation, and without public allow- ^ J 

ance.(^) But this declaratioh, though failing as a use since the statute, 
is clearly good as a trust. (A) 

The use being the legal estate, the same forms and qualifications are 
as requisite to its transfer, as when the estate is conveyed at common 
law : this the cases of a king and corporation will exemplify. 

The King's Excellency, says St. Germyn, is so high in the law, that 
no freehold may be given to the King, nor derived from him, but by 
matter of record.(i) Hence the King cannot take a use of freehold quali- 
ty, unless it be found of record, and the office be found of the whole 
matter.(Aj) 

Uses in corporations are executed^ bodies politic being expressly men- 
tioned by the statute ; yet as the capacity of purchasing lands ^r them- 
selves and successors, which was regularly incident to every corporation 
at common law,(/) has been taken from them by a variety of statutes, 
and a license fi*om tHe King is now necessary to corporations, either ec- 
clesiastical or lay, to enable them to purchase(m) and take a conveyance 
at common law, it follows that a license is equally necessary when the 
lands are vested in them by way of usei(n) Of a covenant to stand 
seised, they of course cannot be the subject : but they may be bargainees, 
even though the money be given by *the governors in their p ^j^- ., -, 
natural capacity 'Jo) for a bargain and sale may be made to ^ ^ 

all who are capable of taking a use by transmutation.(/>) 

It is a remarkable singularity in the doctrine of uses, that a husband 
may make a feoflment to a stranger to the use of his wife, or covenant 
with a stranger to stand seised to her use ; though by no conveyance 
merely at common law can a husband during the coverture limit an estate, 
either in possession, remainder, or reversion, to the wife.(y) So a hus- 

(c) King V* Holland, Alleyne, U. Attor- {k) Gilb. Uses, 44. 

ney General v. Sands, 3 Cha. R. 19. (/) 10 Rep. 30. 

(rf) Harg. Co. Litt 3 b. (m) 1 Bl. Coram. 479. 

(e) Gilb. Uses, 44. B. F. al Use, 339 a. s. (n) Sheph. Touch. 484. Bro. Feoff, al 

29 Use pi. 17. 

(/) Gilb. Uses, 44. (o) Sutton Hospital Case, 10 Co. 24, 34 ; 

(s) 13 H. 7, 9 b. 2 Roll. Abr. 787, pi. 8. 

(A) 2 Vera. 387. ( p) Gilbert says, to any body. Uses, 285. 

0) Dr. and Stud. B. 1, d. 8. \q) Co. Litt. 112 a. 

3e 2 
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band may appoint to his wife,(r) or a wife to her husband, («) as the 
estate created by the appointment arises out of the seisin which is con- 
veyed to a stranger. For a use while fiduciary might have been limited 
by the husband to the wife, as the Courts of Equity never adopted the 
legal idea of incorporating them by a personal unity, and hence a similar 
limitation is now executed by the statute. 



[ *i52 ] ^CHAPTER V. 



SECTION I. 



THE INSTRUMENT. 



In considering assurances, with reference to the statute of Uses, the 
most obvious distinction that arises is, between Conveyances operating 
by transmutation of possession, and Conveyances operating merely under 
the statute, (a) 

1. — Conveyances which operate by transmutation* 
The preservation of the conveyance to uses, while it in general gave 
to the absence of a consideration, or to a positive declaration, the effect 
of destroying the seisin as soon as created, rendered it still necessary to 
observe precisely the sarnie solemnities in raising it, as when it possessed 
substance and durability. Grants, feofiments, fines, and recoveries, there- 
fore, by an operation which is antecedent and paramount to the statute, 
transfer the common law estate ; and are, consequently, notwithstanding 
the statutory superstructure, still governed by their original rules. Hence 
if the seisin be made to commence infuturo; if in its limitation a fee Be 

r *153 1 "^^""^^^^ °^ ^ ^^® 5 ^^ ^ *feofiment want livery ; or a grant 
L J sealing and delivery ; the error is fatal. 

There is, however, one quality peculiar to the naked seisin, with which 
the Legislature wisely and equitably endowed it, viz. the preservation of 
any interest in the grantee to uses.(6) By this express saving of the rights 
of the feofiee, a doctrine was not originated, but transferred from the 
Courts of Equity to the Courts of Law. Mergers were never favoured 
in either ; and at an early period of the equitable jurisdiction of Chance- 
ry, it was admitted that a fine or feoffment to lessee for years to the use 
of a stranger did not extinguish the term ; because the cestuique use 
had no method to compel the execution of it, but through the medium of 
Chancery ; and the Court would not compel him to execute it, to his own 
prejudice, during the continuance of the term, (c) The benefit of any 
terms in the grantee to uses is now saved by the statute ; and this 
negative property, which has been already urged as a circumstance evinc- 

. (r) Latch. 44 ; 2 Wils. 402. (6) Supra, 25. 

is) 4 Rep. 29 a. (c) But. Co. Litt 338 b. 

(a) Vide 1 Inst. 271 b. Supra^ 38. 
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tk ing the intention of the Legislature to destroy every particle of subatan* 
■^ tial estate in the grantee to uses,(c?) belongs to all conveyances operating 
ted by transmutation, feven (according to the better opinion) to a lease and 

tiK release :(e) for that assurance is grown up into more frequent use than 
ik any other, and uses are constantly raised upon the seisin which is given 

to the releasee. The bargain and sale which *precedes, or v #| ff4 -i 
(in the usual and technical term) which grounds a release, is L ^ 

regarded by the liberality of modern times rather as the subordinate part 
of an integral assurance, than as a demise perfect of itself. (/) A plea, 
however, must allege first the bargam and sale, and then state the other 
instrument as a release.(g-) But with respect to the merger of an interest 
in the releasee to uses, it is clear, that if the true construction of the sta- 
tute does not prevent a surrender in law from being produced by the 
lease for a year, equity would preserve it from annihilation. (A) For it 
seems extraordinary to contend, that the momentary existence of the term 
created by the lease for a year, for the avowed and sole purpose of ground- 
ing a release, merges a prior term in the releasee, when it is established 
that where a termor is made tenant to the praBcipe, the momentary free- 
hold, vested in him for the purpose of making him tenant, does not ex- 
tinguish the term.(t) 
■ To conclude, the observation which Sir William Blackstone makes of 

a fine arid recovery rhay be made with equal justness of the seisin raised 
by a grant, feoffment, or lease and release ; that, like a power once gained 
in mechanics, it may be applied and directed to give eflBcacy to an infi- 
nite variety of movements in the vast and intricate machine of a volumi- 
nous family settlement. (^) 

*5. Conveyances which operate merely under the St a- ^ *^f'K i 
tute. L ^^^ J 

Many of the above topics have necessarily led to a brief allusion to the 
nature of the various assurances Which have sprung out of the statute ; 
and in this place it is sufficient to observe, that during the incorpoi*eal 
state of uses, which rendered them incapable of the conveyances of the 
common law, and yet allowed them to be the subject of equitable trans- 
fer, some instruments simultaneously raised and transferred the use, 
others acted on a pre-existing use. The former rested in covenant, and 
were contracts by the owner of the land for the sale or transfer of a new 
use : the latter were declarations of uses already raisedby a conveyance of 
the common law estate, and, as it has been termed,(/) annexed to a perfect 
gift. The statute has not made any other alteration in their nature, than 
by converting, in either case, the equitable usufruct into a legal estate. 
Of the former kind are bargains and sales, and covenants to stand seised ; 
of the latter are our modern declarations of use and appointments. Be- 
fore I proceed to these several assurances, it is requisite to premise, that 
notice having already been made of their specifie^operatlon and nature, 
I shall speak of such only of their qualities as were not conveniently re- 
ducible under the antecedent heads of inquiry. 

(</) Supra, 137. (A) Bac. Abr. Tit. Lease, R. 

(e) Cook V. Fountain, Bac. Ab. Tit. {i) Cro. Jac. 643. 

Leas. R. 1 Cruise Dig. Tit. U, c. 3, s. 46. {k) 2 Comm. 363. 

(/) 2 Prest Conv. 275, 363. (/) Harg. Co. Litt. 123 a. n. 8. 
(s) 3 Bar. and Aid. 69. 
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[ •ise ] •SECTION II. 

BARGAIN AND SALE. 

Sir Edward Coke defines a bargain and sale to be a real contract for a 
valuable consideration ;(a) a definition of what it was> rather than what 
it is :(£) it was changed by the statute from a contract to an actual con- 
veyance ; and this transmutation of its nature opened an evasion of the 
ancient policy which requires a solemn transfer of the freehold, with the 
notoriety necessarily attendant on a symbolical livery in the presence of 
the pares:{c) The 27 Hen. VIII. c. 16. has, therefore, thrown some 
compensatory ceremonies on a bargain and sale, by enacting that it shall 
not enure to pass a freehold, unless made by indenture, and enrolled 
within six months in one of the Courts of Westminster Hall, or with the 
Ctistos Rotulorum of the county. (a?) The following propositions appear 
r *l ^57 1 *^^ ^® deducible from the present nature of bargains and 
^ J sales.' 

1. If the instrument be not by deed indented,(e) or not inroUed in 
parchment,(y) within six lunar months from the date \[g) or, if there be 
no date, from the delivery ;(A) it is void as the bargain and sale of a free- 
hold estate. 

2. The enrolment is only a ceremony to be performed within the al- 
lowed period. The statute obstructs the operation of the bargain and 
sale till enrolment : but, when duly enrolled, it has a retrospect to, and 
enures from, its delivery, (i) which relation has the following efiects. It 
avoids all mesne incumbrances. (A^ It supports a recovery suflfered be- 
tween its making and the enrolment :(/) (if the enrolment be not within 
the due time, the recovery will be voidahhy not void.) {m) It entitles 
the wife of the bargainee to dower, although the enrolment be after his 
deatlv.(n) If one of two joint tenants bargains and sells all the lands in 
fee, a moiety only passes, though the other joint tenant die before enrol- 
ment (o) The bargainee of a reversion is entitled to the rent from the 
delivery of the deed,(/?) unless it be paid to the bargainor, (y) The bar- 

(a) 2 Inst. 671. of. lands within the west, east, and north rid- 

(6) A contract for the sale of an estate is, ings of the county of York may be enrolled 

in substance, the ancient bargain and sale, before the registers of those ridings, and shall 

Not possessing the ingredients which are now be as good as if enrolled at V^estminster. 

requisite to a bargain and sale, it is not with- (e) 3 Leon. 16, 17. 

in the statute, nor the consideration of Courts (/) 2 Inst. 673. Dyer, 218. 

of Law : but it is, what a bargain and sale {g) 2 Inst. 674. 

formerly was, the sale of an equitable estate ; (A) Hob. 140. 

the legal ownership remaining in the vendor \i) 2 Inst. 674. 

as a trustee for the purchaser. (Jc) Mullery v. Jennings, 2 Inst. 674. 

(c) 2 Bl. Comm. 315. Flower r. Baldwin, Cro. Car. 217. 

{d) See also 5 Eliz. c. 26, by which bar- (/) 2 Inst. 675. Owen 70. Hynde's Case, 

gains and sales of lends, lying in the counties 4 Co. 71. Pig. 76. . 

palatine of Lancaster, Chester, and the bish- (m) Sheph. Touchst. 226. 2 Inst. 674. 

opric of Durham, are required to be enrolled (n) Cro. Car. 217. Ow. 70, 150. 

in the respective Courts of those counties; (o) Co. Litt 186 a. Ow. 70. 

and the statutes 5 Ann. c. 18, 6 Ann. c. 35, (/r) Latch, 157. 1 Sid. 310. 

and 8 G. 2, c. 6, by which bargains and sales \q) Owen, 150, 69. Dy. 218. 
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gaiinee may grant a rent,(r) or *receive a release :(s) but ^e ^ ,<,»- -g -. 
cannot make a valid lease,(^) bargain and sale,(«) or re- ^ ^ 

lease, (or) before enrolment. 

3. A bargain and sale retains something of the latitude of a contract in 
its construction. The technical words bargain and sale are not requi- 
site to its validity : they may be supplied by general words of aliena- 
tion ;(y) and even a covenant to stand seised in consideration of money 
may be a good bargain and sale.(jr) For either of these words, aided by 
a valuable consideration, evince the intention : they would have raised a 
use before the statute ; and the intention is still the spring which raises 
and directs the use. Hence a feoffment, and letter of attorney, raise no 
use in the absence of livery thereupon ; because the party would then be 
in by the post, contrary to the intention, which was, that the land should 
pass by the common law. {a) But the insertion of the words bargain 
and sale among the other operative words of the conveyance produces a 
different effect : they negative an exclusive intent to bring in the grantee 
by the common law or by statute ; and the estate stands according to the 
election which is first made. (3) 

4. The evil to be remedied being the sale of the use which attracted 
the legal estate of the land, the statute ^of enrolment does not extend to 
bargains and *sales ih pursuance of powers, whether statu- j- *jrQ -i 
tory or testamentary, (c) in which, for the same reason, the ^ ^ 
seisin may be given, and ulterior uses declared, (c?) 

5. The statute of enrolments confers no properties on a bargain and 
sale which it did not possess before. Therefore the enrolment has only 
the effect of giving the notoriety of livery ; but is not tantamount to it in 
other respects ; whence a bargain and sale, like other conveyances by 
statute law, concurring with a common law assurance, is postponed. (e) 
Thus if a bargain and sale is made, and before enrolment a fine, &c. is 
made to the same person, he is in by the fine, &c.(/) 

6. It may be noticed that a copy of the enrolment of a bargain and sale 
of freeholds is as good evidence as the original itself .(§•) 

7. The statute of enrolments does not extend to hereditaments lying 
within any city, borough, or town corporate, wherein the mayors, re- 
corders, or other officers, have authority to enrol deeds or writings; 
London is included by this exemption, but is not excepted by the statute 
of frauds ; and therefore, says Mr. Hilliard, the citizens, notwithstanding 
their boasted custom, must bargain and sell lands by deed, like other 
people.(A) But this inference is incorrect, as a note in writing satisfies 
the requisitions *of that statute. Of course, a bargain and sale p ^, g^ -i 
of these exempted hereditaments operates to all purposes from ^ ^ 
the making of the instrument (z) 

(r) Cro. Gar. 217. may be allowed to cite for this position a 

(s) 2 Inst. 675. MS. opinion of Mr. Feame, in wkLch it was 

(t) Cro. Car. 110. Carth. 178. treated as clear on principle. 

(u) Sir Robert Barker's Case, Sbeph. (d) Prest Shep. Touch. 227. 

Touch. 227. Bellingham v, Alsop, Cro. Jac. (e) 4 Co. 70 b. 71 a. Supra, 45. 

52, 409. (/) 1 Inst 671. 4 Rep. 70 b. 

(x) Shep. Touch. 227. (ff) 10 Ann. c. 18, s. 3. See 14 East, 

(y) 2 Inst. 671. 231, and Hobhouse v. Hamilton, 1 Schoales, 

(;)8Rep. 94 a. 4 Leon. 110. and Lef. 207. 

(a) 1 Inst. 49 a. (A) Sheph. Touch. 222, n. 7. 

(6) 2 Roll. Abr. 787, pi. 5 anon. 3 Leon. (i) Chibbome's Case, Dyer, 220. Darby 

16. V. Bois, Yelv. 123. 

(c) In the absence of judicial authority, I 
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8. The statute extends only to pi*oper bargains and sales ; and, conse- 
quently , not to grants of remainders or reversions^ for they are common 
law conveyances ; and the statute of 4 and 5 Ann. c. 16, and 11 Geo. 2. 
c. 19, in taking away the necessity of attornment on the grant of a rever- 
sion, certainly left unaffected the operation of the deed.(A?) 

Clandestine bargains and sales of chattel interests were thought not 
worth regarding, and are not directed to be enrolled : but all the conse- 
quences of the recent innovation w^ere not anticipated ; and this omission 
gave rise to the conveyance by lease and release. (/) The bargain and 
sale for a year gives the bargainee an executed use or legal estate ; and, 
the next day, a release is granted to him. This practice, by which the 
necessity of enrolment, of livery of seisin from the grantor, and of an 
actual entry on the part of the grantee, is superseded, was introduced and 
continued by Sir Francis Moore, Serjeant-at-Law, in order that some of 
his relations might not know what settlement he had made of his es- 
tate :(m) but though now the most common conveyance of any, and 
r *161 1 therefore not *to be shaken, very great lawyers (as, particu- 
'- -^ larly, Mr. Noy,) have formerly doubted its validity, (n) 

Originally, the particular estate was made in such a manner as to be both 
a lease at the common law and a bargain and sale under the statute : but 
as, where conveyances may operate in either way, they are considered to 
operate by the former, unless the intention of Uie parties appears to the 
contrary, it became the practice to insert among the operative words the 
words bargain and sale ; or, which is more accurate, to use no other 
operative words, and to express that the bargain and sale is made to the 
intent that thereby, and by the statute of Uses, the les^e may be capable 
of a release.(o) 



SECTION III. 

COVENANTS TO STAND SEISED TO TTSES. 

When an instrument possesses the consideration essential to a cove- 
nant to stand seised,(a) like a bargain and sale, it retains so much of its 
original nature as to be valid, although its technical words << covenant to 
stand seised to the use of are wanting. 

Hence an instrument wearing the form of, but void as, a bargain and 
r *lfi2 T ^^^i{^) ff^^^ii'^) feoffment,(€?) or *release,(e) may operate as 
^ -'a covenant to stand seised ; and it is the prevailing opinion that 

(Jc) Vide contra, Mr. Fearne's reading on Outlawry, 115. Barrington on the Ancient 

the Statute of f^nrolments. But the opinion Statutes, 1S3. 

and reasoning of that most able writer have, (n) 2 Bl. 339. 2 Mod. 252. Per North, 

in this instance, been denied by the profes- C. J> 

fliion, una voce. See Sanders's Uses, Vol. II. (o) But. Go.'Xitt. 271 b. t. 6. 

p. 39. Sug. Gilb. Uses, 226, n. 2 Evans's (a) Supra, 64. 

Collection of Statutes, Vol. I. p. 416. {h) Crossing v. Seudamore, 1 Vent 137. 

(/) 2 Bl. Comm. 338. (c) 2 Vent 160. 

\m) Phillips on Capias and Process of \d) Doe v, Simpson, 2 Wils. 22. 

le) 1 Vent 137. 1 Mod. 175. 



DECLARATIONS OF t7SE. 



75 



when a father, a tenant for life under a settlement, wishes to accelerate 
the remainder in tail in his son^ and adopts a surrender for that purpose, 
which is void in consequence of the intervening estate in the trustees to 
support contingent remainders, the instrument may enure as a covenant 
to stand seised. (/) It has been remarked, that the incapacity of this in- 
strument to admit a power of leasing, because uses cannot arise to strangers 
to the consideration, is a principal reason why it is fallen into disuse :(g) 
and though it is not strictly correct to affirm, in unqualified terms, the 
voidness of a power in a covenant to stand seised, the observation is on 
the whole just ; and applies, though with diminished force, to bargains 
and' sales .(A) 



SECT. IV. 



DECLARATIONS OP USE. 



As in order to understand the various rules which form the doctrine 
of declarations of use it is requisite to recur to their original nature, I may 
remind the reader, that they were formerly mere equitable transfers ; 
difiering, indeed, from bargains and sales, and covenants to stand seised, 
because they acted on a prior conveyance of the legal estate, as they still 
do on a pre-existing seisin, and that they gave a direction to the usufruct^ 
and prevented its resulting. (6) **When a declaration of use |- ^^-^q -i 
is by a distinct instrument from that which raises the seisin, •- -I 

it gives its denomination to the assurance ; and it may be by a distinct 
instrument when the seisin is raised by feofiment, grant, or release : but 
in these the uses are now universally inserted after the habendum ; so 
that they are now rarely used for that purpose, having given way to fines 
and recoveries. By a declaration of use, therefore, when the phrase 
is given to an instrument j is meant a declaration of use on a fine or re- 
covery, which, being fictitious suits, rarely admit of a simultaneous de- 
claration ; and hence the deeds declaring the uses are usually executed 
either prior or subsequent to the levying fines or suffering Loveries ; 
and are called, in the one instance, deeds to lead, and in the other, to 
declare the uses of them.(c) 

When the declaration is precedent^ it is of a prospective and directory 
nature ; and might have been by pacole, though now a statute renders 
necessary a deed or writing signed by the party :{d) consequently, a de- 
claration need not be sealed. But, notwithstanding the general rule, that 
a deed is irrevocable, a declaration precedent, when by deed, may, with 
the concurrence of all the parties to the first declaration, be revoked, (e) 
For as before the fine or recovery it is only directory, and in the nature 
of an agreement, revocability is of its essence / and, therefore, an append- 
age of gratuitous solemnities does not destroy that quality. Still accord- 



(/) 2 Sanders's Uses, 80. 
(§*) 2 Sanders's Uses, 83. 
(A) Vide8uprat90. 
(b) Supra, 63, 67, 69. 



(c) 2 Bl. Comm. 863. 

(d) 89 Car. 2, c. 3. 

(e) Stapilton V. Stapilton, 1 Atk. 2. 
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ingto a well-known maxim, unumquodque dissolvi potest eo Kgamine 

*ifi4 1 ^^^ ligatury *the subsequent instrument, to work a revoca- 
L -• tion, must be equally ceremonious.(y) But after the fine 

is levied, or recovery sufiered, the transaction is completed ; the uses in 
the declaration are instantaneously executed into estates ; and an aver- 
ment cannot then supersede or infringe its operation :(g) and where the 
indenture is not pursued m some circumstance of time, person, quantity, 
or the like ; yet, if no mean agreement or subsequent declaration can be 
proved, the assurance enures to the uses contained in the same inden- 
ture.(A) But an averment, though by parole only at the common law, 
and since the statute 29 C. 2. c. 3. by writing only, even subsequent to 
the fine or recovery, is allowed, on substantial principles of equity, to 
control a declaration precedent by deed, when the fine is not levied, or 
recovery sufiered, in pursuance of its directions.(e) 

Doubts of the validity of declarations subsequent arose after the statute 
of Frauds ',{k) and it was thought requisite that trusts should be declared 
in writing at or before the time of their creation. (I) 

To settle this point the statute 4 Anne, c. 16. s. 15. was passed ; an 
r »i fin 1 ^^* intended, it seems, to be merely declaratory of the com- 
L J mon law, which required only a writing : and yet it has ren- 

dered a deed necessary. (?w) Declarations subsequent are, therefore, ful- 
ly established : but though in precise accordance with the fine or recove- 
ry, yet, according to Vavasor^s case, an averment of other uses is per- 
mitted, (n) It is, however, on the above maxim apprehended, that such 
averment must be by deed ; and some have denied Vavasor's case to be 
an authority for declarations of use at this day.(o) 

The reason of this difference between a declaration precedent and a de- 
claration subsequent, if it be well founded, is perhaps that the former is 
but prospectively directory ; and when the fine or recovery comes in 
pursuance of it, its nature is altered, and by the incorporating power of 
a reciprocal relation, it becomes an actual assurance : but the latter is 
from its inception absolutely directory. 

And hence Lord Holt has said, that << in case of a deed precedent, if 
, the party set up other uses, he must confess and avoid ; but that when 
they are by deed subsequent, new uses may be averred without showing 
the deed, though there be no variance ; because there was an interme- 
diate time when there might be such agreement made, and the uses arise 
by the recovery, according to that agreement ; and that, if a deed subse- 
quent be set up, the other may traverse those uses.''(j») 
r *lfi6 1 declaration precedent is, therefore, upon the *whole, 

I- ^ more eligible ; as it is in general revocable only by an inter- 

mediate declaration, which, to produce that effect, must possess the ingre^ 



(/) Countess of Rutland's Case, 6 Co. 
26 a. 

(g) 9 Co. 10 b. 11 a. Salk. 676. 

(A) 1 Atk. r. Sheph. Touch. 520. 

(»') Jones V. Morley, 1 Lord Raym. 287. 
2 Mod. 159. 

(k) 29 Car 2, c 3. 

(/) 2 Bl. Comm. 364. In the early edi- 
tions of the Commentaries it was stated that 
the statute of Frauds^ 29 Car. 2, c. 3, had 



enacted that ali^trusts shoi^Ud be declared at 
and not after the time of their creation : \nA 
this was merely the construction which that 
statute received ; and in the later editions 
this observation was properly expunged. 

(m) Sugd. note to Gilb. Uses, 116. 

(n) Dyer, 307. 

(o) 2 Prest Conv. 19. 

(;>) Tregame v. Fletcher, 1 Salk. 677. 
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dients above enumerated, and be executed by all who were parties to the 
first instrument, and concerned in interest (9) 

We proceed to examine the following qualities and effects of a decla- 
ration of use. 

1st. — ^It may be by deed indented, or by deed poll, when subsequent ; 
and, when precedent, it may be by writing only, as it might have been 
by parole at the common law ; and the statute of Frauds requires but a 
writing.(r) 

i2dly.«— I may again notice, that it needs no consideration. («) 

3dly. — ^Being originally equitable, it requires no formal words. The 
intention is sufficient, when it can be collected, however irregblarly ex- 
pressed,(/) as by sT covenant for further assurance, (t;) or by a eondition 
of re-entry.(a?) 

4thly. — ^When the act of the party and the. act of law coincide, the 
former, we may remember, is nugatory and inefficient ;(y) and we have 
seen, thst when the use results, the descent is not changed from its pre- 
existing line :{z) consequently, when a declaration *givesthe ^ #167 i 
same use which would otherwise result : as if tenant in tail, ^ ^ 

who takes by descent from his maternal ancestor, suffers a recovery, and 
declares the use to himself in fee, the descent is not broken, and the 
newly acquired fee will descend to the heirs eO: parte maternd.{b) 

On the same principles, when a tenant in tail takes hy purchase under 
a settlement made by his ancestor ex parte maternd, and suffers a reco- 
very with a declaration of the use to himself in fee, the estate will descend 
to his heirs ex parte paternd,{c) But, it seems, if the reversion in fee 
ex parte matemd had been in the tenant in tail, a fine by him would 
have had a different effect.(d) For a fine converts an estate-tail into a 
base fee, which, if the tenant in tail have the immediate remainder or re- 
version in absolute fee-simple, becomes immediately extinguished and 
lost '^) whence the fine is said to let in the reversion : whereas, a reco- 
very oars tke ulterior remainders and reversions by giving perpetual ex- 
istence to an ideal estate-tail. (y) On which account a title from tenant 
in tail with an immediate remainder or reversion in fee, under a recove- 
ry, is preferred to a title under a fine. But a recovery cannot be insisted 
on by the purchaser, unless he shows that the reversion in fee has been 
aliened or encumbered, (g*) or demands the recovery at his own ex- 
pense.(A) 

=*It is observable that a rent limited by way of use, like a j. ^- ^^ ^ 
rent reserved on a grant in fee, and not like a rent incident •- J 

to a reversion, which descends with the reversion as part thereof, is a 
new purchase, and consequently descendible to the person to whom it is 
limited.(f) 

iq) 1 Atk. 2. (J) 6 T. Rep. 104. 

(r) Sheph. Touchfit 619. (c) Martin v. Strachan, note k» 5 Term 

(t) Vid. mjipray 67. Rep. 107. 

It) 3 P. Wms. 208. 1 Lord Raymond, {d) 5 Term Rep. 108, 109. 

290. le) 1 Show. Rep. 370. 4 Mod. 1. 1 Salk. 

(tt) Hob. 275. 338. 

Ix) 13 Vin. 309. T. a. pi. 1. (/) Pigott, 13, 14. 

(y) Supra, 73. This proposition is nni- (^) Sperling v. Trevor, 7 Ves. 497. 

versally true on the maxim, that /or/tor et po- {h) 1 Prest. Convey. 15. 

tentior est dUpotitio legis quam hominU, (t) 1 Inst. 12 b. Watk. Desc. 290. 

(z) Supra, 74. 

Vol. III.— 3 F 
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5thly. — In a declaration of the uses of a fine or recovery the lands ought 
to be described with as much minuteness and accuracy as in a feofiment 
or release^ because the number of messuages, &c. bein^ only enumerated 
in the fine or recovery, the description in the declaration is the measure 
which usually guides a jury in ascertaining the estates which they com- 
prise.(Ar) And it is proper to connect the description in the fine or re* 
covery with that in the deed, and to state in the deed the description 
contained in the fine or recovery. For there are many instances where 
the Court of Common Pleas has directed the description of lands in fines 
and recoveries to be amended in conformity to the deed of uses.(/) 

6thly. — ^When a conveyance is to the use of a last will, the use is always 
revocable ; because the will itself, during the life of the '•appointor, is 
always subject to a change.(9n) A subtle distinction exists between this 
case, and a conveyance to such uses as the grantor shall appoint by his 
will. It respects, however, only the seisin of the grantor, which, in the 
former case, where the will is a mere declaration of use, is an absolute 
r *lfiQ 1 ^®®^ in the latter, where the will is an aj^intment, *and 
■- -I consequently retrospective to the instrument creating the 

power, it is a qualified fee.(n) 



SECTION V. 

APPOINTMENT. 

An appointment may be defined to be a derivative and dependent in- 
strument, by which uses are shifted or transferred. I must premise that 
this assurance is altogether difierent from those appointments which are 
unconnected with the statute of Uses. It is indeed, abstractedly, a mere 
declaration of use ; and shifts it from the channel in which it is directed 
to flow until appointment, into that which it may create. With the doc- 
trine of powers we have at present no further concern than as it is ne- 
cessarily involved in the subject of appointments, considered merely as 
a specific mode of declaring uses. I shall, therefore, treat successively 
of the Form and the Operation of an Appointment. 

1 . Its Form, An appointment being a declaration of use, it is evi- 
dent, that when it is intended to limit new uses, if it purport to create a 
seisin, the supposed uses will be equitable interests. Hen^e, therefore, 
r *170 1 ^^^^ ^^® ^^^ ^ general power of appointment, and the *in- 
L J heritance in default of appointment, the practice is to make 

him execute his power, and convey his estate. The conveyance is ex- 
pressed to be as a further assurance only, and it is used to guard against 
the consequences of any latent defect or unknown obstruction of the 
power. When, therefore, the appointment is valid, the conveyance is 
overreached and ineifective. In an instrument artificially prepared, a 
distinctness is manifest on its face between the appointment and the con- 

Qc) 4 Cruise Dig. Tit. 32, c 12, s. 8. (m) Hob. 348. 

(/) See the cases collected 6 Cruise Dig. (n) See Co. Litt. 111b. 112 a. 
Tit 35, c 8. 
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veyance ; the former being to the new uses immediately, the latter to 
the purchaser in fee. Hence an appointment in a modern purchase-deed 
is only a delegation of the power ; which is legal. (o) For a general 
power is not, like a special or limited power, of a fiduciary nature, which, 
on the maxim that delegatus non potest delegare, cannot be transferred 
without an express extension of it to the assigns of the donee. (6) It is 
hoped, that it will not be thought frivolous to observe, that the redupli- 
cation of operative words in conveyamses originated with the feofiments 
of antiquity, to which it is applicable with strict propriety. For livery 
is not an ancillary form, but the essential transfer ; ^nd the charter of 
feoffment is only a record of the fact,(c) whence the common law re- 
quired nothing else : but the statute of Frauds has rendered necessary a 
deed or note in writing ;{d) merely, however, for better authentication. 
Hence things lying in livery may be pleaded without deed ; and a plea 
may aver that *J. S. enfeoffed without saying per indentu- 



ram, and yet give the indenture in evidence.(6) 



[ *171 ] 



If the practice of repeating the operative words be referred to its real 
source, the impropriety of stating that the grantor hathj ^. and by 
these presents doth, fyc, is manifest in all conveyances unattended with 
livery : but it is nowhere so striking as in appointment. For, if what 
is predicated be true, the appointment is void ; and if not, is it not ab- 
surd to create a fiction, which, unlike other legal figments, instead of 
being a requisite ingredient, would, if realized, be a fatal obstacle to the 
execution of the power ? 

The liberality of modern times dispenses with the necessity of the 
appointment bearing any other form than what is impressed by the re- 
quisitions of the power. An instrument, therefore, purporting to be a 
feoffment, &c. may, when inoperative as a conveyance, be effective as an 
appointment ; and, indeed, in the execution of powers, instead of the 
appropriate terms expressive of the real operation, (viz. limit and ap- 
point) words of conveyance are frequently, though inaccurately used. (/) 

2. Its Operation* The appointment may be regarded as a .peculiar 
event on which a future use arises.(^) All springing and shifting uses, 
when they arise, supersede and displace the prior uses : but in whatever 
way they are created, whether by declaration, or by an event indepen- 
dent of the agency of the grantee^ their actual and legal commencement 
is cotemporaneous. But, as *I have had occasion to observe, ^ ^, -^ .. 
an appointment possesses a peculiar and energetic retro- *- -I 

spect ; and when it is made, the uses are deemed to have been originally 
declared in favour of the appointee ;(i) and its operation is essentially 
the same, whatever may be the specific designation of the power. One 
presumed consequence of the appointment being relative to, and forming 
a part of, the instrument Which creates the power, has been mention- 
ed i{k) another effect of more importance is now established, after much 
fluctuation of opinion, viz^ the bar o^ dower. If, therefore, there be a 
conveyance to A. in fee to such uses as B. shftll appoint, and in default 
of appointment to the use of B, in fee, B., by an execution of the power, 



(a) Sugd. Pow. c. 4, a. 1. 

(b) Cok V. Wade, 16 Ves. Jun. 27. 

(c) Co. Litt 281. 
((/) 29 Car. 3, c 8. 
(e) 2 RoU. Abr. 682. ^ 



(f) Bat Co. Litt 271 b. 
Or) Supra, 87. 
(i) 7 Term Rep. 347. 
Ih) Supra, 50, 5U 
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may defeat the dower of his wife, which therefore attaches with a lia- 
bility to be superseded and overreached by the appointment :(/) and cui^- 
tesy appears to stand on the same footing. 

It is now also settled, that such a power is not extinguished by co-ex- 
isting with the fee :(m) for the ground of nugatoriness, on which the 
Courts formerly relied,(n) is justly deemed an insufficient premises for 
the inference, as an estate can be conveyed only with ceremonious form ; 
but an appointment^ when unincumbered with gratuitous requisitions, 
may be made by a simple and unattested note in writing, (o) 
P ^,^, -„ -J Here we may observe that where, as in the case just *put, 
L J a person has a power of appointment, with the fee in de- 

fault of appointment, an instrument made by him may, in some cases, 
take effect either as an appointment or common law conveyance. The 
intention of the party appears to have been always admitted as the go- 
verning principle \{p) and, up to a recent period, a conveyance made 
without any reference to the power to have been decisive evidence of an 
intention not to execute the power.(j') The case of Cox v, Chamber- 
lain,{r) however, which proceeds upon the ground of intention, decides, 
that when such a donee makes an instrument blending the words of ap- 
pointment and conveyance, and the jeffect of its operation as an appoint- 
ment would be to create equitable instead of legal estates, it shall be con- 
strued to be a conveyance. The later case of Roach v, Wadham,(*) 
also professedly grounded on intention, seems to establish, that when 
such a donee makes an instrument, in which the words of appointment 
and conveyance are blended, the junction of the seisin trustee as a con- 
veying patty, is conclusive evidence that the power was meant to be 
exercised. But why his concurrence elicits such an intent is not easy to 
be perceived ; and, in truth, intention appears to have been admitted 
into this class of cases to a very dangerous extent. 

These difficulties, of course, cannot arise when the power exists alone : 
an instrument, purporting to be a conveyance or devise, may then ope- 
r *174 1 ^^^^ ^ ^^ appointment, *al though no reference is made to 
L J the power.(/) 

Other uses may be limited in the same conveyance by which the 
former uses were revoked : for as the ancient uses cease ipso facto by 
the revocation without any other act ; and as, by an application of the 
rules of the common law to the doctrine of uses, priority of operation is 
adjudged in the same deed ; it revokes the ancient, before it raises the 
new uses.(t«) But the execution of a power will not defeat an estate 
premoitsly created by the person who executes it.{x) 

From the legal combination of the appointment with the instrument 
creating the power, it follows that a use arising from the execution of 
the power may be a remainder. Thus, if tttere be a limitation to A. in 

(0 Mawkdrell v. Manndrell, 10 Yes. Jun. (r) 4 Ves. Jun. 631. 

346. ^ (») 6 East, 289. 

(m) Ray v. Pqng, 5 Bar. and AM. 661. (t) Sir Edward Clere's Caae, 6 Rep. 17 b. 

(n) Goodhillv. Brigham, 1 Bos. and Pull. Cro. Eliz. 877. Cro. Jac. 31. So when there 

192. are several powers and no estates, Fitzgerald 

(o) Sanders v. Owen, 3 Saftu 467. v. Fauconberge, Fitz. 207. 

\p) 6 Rep. 18 a. Cro. Eliz. d77. Cro. Jac (u) Digge's Case, 1 Rep. 164. Co» Litt 

31. 1 Inst 111b. 237 a. 

(?) Ibid. Hob; 160. (x) Goodright v. Cator, DovgL 477. 
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fee to the use of B. for life, with remainder to soch uses as B. shall ap- 
point ; and B. appoints to C. in fee : C.'s estate^ when created, is a mere 
remainder, and not a springing use.(y) 

From this same legal combination proceeds also the important effect 
of admitting the rule in Shelley^s case.(z) That well-known and much 
agitated rule requires the limitations of the freehold and inheritance 
*to be in the same deed or will. (6) When a power is exe- p ^--- ^ 
cuted by will, the abstract nature of the appointment is lost >- -^ 

in that of the will, the essence of which is ambulatoriness till the testa- 
tor's death.(c) An appointment by will, therefore, can have no refer- 
ence, in point of time, to the instrument creating the power : but as no 
identity in point of time is required by the rule in Shelley's case,(rf) and 
as the devisee is in by the instrument creating the power, an apppoint- 
ment, even by devise, would, it is conceived, vest a fee or estate^tail in 
the ancestor. 

From the predominance of the nature of a will over that of an ap- 
pointment, when a power is executed by will, the estate created thereby 
may lapse by the death of the devisees in the life of the donee, notwith- 
standing they survive the donor of the power, (c) 

1 may conclude this subject with observing that, as an appointment 
emanates from limitation only, it must be founded on the words of the 
power. A' deviation from its requisitions, however unnecessary they 
may be for the transfer of a freehold, vitiates the execution of the ap- 
pointment at Iaw,(y*) though there is a variety of cases in which equity 
affords relief.(g-) 



^SECTION VI. [ *176 ] 

GENERAL PROPERTIES OF CONVEVANCBS TO USES. 

It may not be improper, before this imperfect sketch of the most 
important ramification of our system of property is terminated, to eour 
jBerate the qualities peculiar to the assurances of which we have thus 
taken a short survey. 

1st — Statutory assurances have never a tortious operation. They 
pass only what the grantor can lawfully transfer ; and neither work a 
discontinuance, nor, except through the medium of merger, destroy con- 
tingent remainders, (a) This innoxious quality, which is one of their 
chief peculiarities, is attributable to the absence of livery, which a legal 
prosopopoeia figures as clearing the estate ;{b) and to their operation,. 

(y) Vid. tupra, 81. 8ed vid. eimtra Pres- {d) Featne, 76. 

ton on the rule in Shelley's Case, 69. {e) 2 Ves. Sen. 61. 

{z) Feanie, 74, 76. (/) Hawkins v. Kemp, 3 East 410. 

(6) Doe, Lessee of Fonnereaa v. Fonne* {g) See Sugd. Pow. c. 6, s. 1. 

reaa, DoagU 470 or 486, 3d edit (a) See BuU. Feame C. R. 32L, 322. 

(c) Duke of Marlborough v. Lord Godol- Gilb. Uses, 140. 1 Dam. and East 738. 

phin, 2 Ves. Sen. 61. Southeby v. Stone- (6) See 1 Co. 66 b. 1 List 9 a. 49. 
house, ibid. 610. Hurst v. Earl of Winchel- 
sea, 1 Bl. Rep. 187. % Burr. 789. 

3f2 



92 MlffSKAL PBOPEmnXS OF COVVSTAHCEfl TO V8BS. 

therefore, being not upon the poBsession, but upon the use, which b 
bounded by the seisin. 

A bargain and sale, covenant to stand seised, or lease and release, 
creates an estate determinable by the mere entry of the issue in taii,((;) 
r *177 1 ^hich distinguishes it from that created by fine or feoff- 
I- ^ ment, *which works a discontinuance to be destroyed only 

by formedon. (d) 

It is, however, observable, that a bargain and sale, &c., by tenant in 
tail, which is followed by a fine, levied in pursuance of a covenant con- 
tained therein to the grantee, forms, in construction of law, a part of the 
fine, and operates tortiously :(e) but this is never ihe case, when the 
tenant in tail parts with the fee by the bargain and sale, &c., and after- 
wards levies a fine to the grantee, as a distinct transaction. (/*) 

2dly. — It may be laid down, that the construction of conveyances to 
uses does not differ from that of common law convey anccs,(ff) if we 
except, perhaps, the solitary anomaly, that the words egtuiUy to be 
divided will, in the former, make a tenancy in common.(A) Previous 
to this decision, surrenders of copyholds had received the same con- 
struction, on the broad ground that surrenders should be read as liberally 
as wills :(i) whence Lord Hardwicke considered the argument, from 
surrenders to conveyances by way of use, an argument a^ptrtiori. That 
the words equally to, be divided will make a tenancy in common in sur- 
renders and conveyance to uses, is a proposition which has been since 
corrobQrated,(Ar) and cannot be shaken : but it is now wisely deemed by 
r *178 1 Courts, that an assimilation of conveyances by way of 

*- J *use to wills would introduce a pernicious latitude ;{/) and 

therefore the point must be taken as standing alone, and not as war- 
ranting the inference, that words of modification in assurances, by 
way of use, are entitled to greater privilege than words of limitations. 
Here also may be noticed again, as another exception to this proposition, 
the latitude in respect to the operative words in a bargain and sale and 
covenant to stand seised, (m) But these, I apprehend, are the only ex- 
ceptions. In the recent case of Cholmondefey v. Glinton,(n) the coun- 
sel laid great stress on the conveyance being to uses in the argument for 
the influence of a recital over words of limitatiqn in the uses of the set- 
tlement : but the intention which it showed was not allowed to pre- 
vail. And thoueh Mr. Justice Bailey thought that, conjoined with other 
circumstances eliciting the settlor's object, it ought to have controlled 
the words of legal limitation ; yet, in the reason whiph he states, he 
makes no allusion whatever to the difference between limitations at 
eommon law, and by way of use ; but appears to found his opinion en- 
tirely on general principles of construction. 

To examine the construction of powersy which form an important 
-branch of conveyances to uses, would far exceed the proposed limits of 

(c) 8 Salk. 619. 3 Bnnr. 1703. (/) Fisher v. Wigg, 1 P. Wins. 14. U 

(<0 Co. Litt 387 b. Mod. 896. 1 Ab. £q. 891. 

(e) ]>oe exdem. Ordiane v. Whitehead, 3 {k) Goodtitle v. Stokes, 1 Wils. 841. 
Burr. 704. (/) WUles's Rep. 180. 8 Bro. R. ^3. 

(/) Seymour's Case, 10 Co. 95. 3 Term R. 765. 8 Term R. 519. 

(S) Tappner v, Marlott, Willes's Rep. (m) Supra, 168. 
180. (n) 8 Bam. and Aid. 686. 

(A) Rigd^n v. Vallier, 8 Ves. 858. 3 Atk. 
734. 
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this Essay ; and it is sufficient here to observe generdly^ that, in the 
creation of powers, there is no necessity for any technical words, if the 
intention of the donor be *clearly manifested ; — and that ^ ^,^--- -, 
powers relating to the land,(o) being part of the old domi- L -» 

nion, are favourably expounded ; — whereas powers collateral, being 
considered as bare authorities, are construed strictly. (j9) 

3dly. — Statutory assurances do not work estoppel ; for estoppel is a 
doctrine of the common law, and exclusively annexed to its own assur- 
ances which transfer the seisin, and are accompanied with an overt act 
of possession. Indeed, it has been said, that where one makes a eon- 
veyance, he should be bound by it :(q) but the authorities cited for this 
position are all upon conveyances which operate by transmutation. 
Whence neither grantS5(r) releases,(5) nor surrenders of copyholds(/) 
estop. It seems, however, that statutory assurances make an estoppel 
by matter qf t&rtting, \f by deed indented,(u) 

4lhly. — There is a notion with some, whase opinions are entitled to 
great respect, that a covenant cannot be inherent unless entered into 
with the person having the common law estate. It is conceived that 
this idea is against principle, because the statute expressly says, that the 
cestuique use shall have the estate^ title, right, and possession of the 
grantee to uses ; Consequently his estate ought to be executed with, at 
least, the incidental properties of the seisin. * Against ^ *iqq i 
authority ; for, where a covenant was entered into by a L J 

cestuique use, who was also a donee of a general power, the litigated 
point, whether it ran with the land, turned merely upon the question 
whether it was a conveyance : and the purchaser was held discharged, 
because the instrument operated as an appointment. (^) Against conve- 
nience ; because, in stajtutory assurances, the covisnants must be entered 
into with cestuique use ; and it would he singularly hard to deny their 
transmissibility. It is, at Uie same time, clearly admitted, that if the 
covenants are entered into with the seisin trustee, they will run with 
the land : for the statute certainly transfers with the seisin all the advan- 
tages and benefits attached to it ; and it would seem also, that the liabili- 
ties are equally passed, and that the cestuique use becomes liable under 
the covenant of the trustee. 

To avoid doubt, therefore, in conveyances to uses operating by tranft- 
mutation, the covenants for title should be entered into with the grantee 
to uses ; and since the frequency of general powers, this has been matter 
of necessity in ordinary purchases : for, as the appointee does not take 
the use of the donee of tt^ power, but a new use derived from the origi- 
nal seisin, it follows, that the covenants which are entered into with iJbe 
latter cannot extend to the former .(^)' 

It may, however, be here observed, that when lands are granted to 
the use that a rent may be received thereout, a recent case determines a 

(o) Snape v. Turton, % Roll. Abr. 962. («) Litt. 446. 1 Inst S65. 

Moor, 611. 2 Vern. 377. Pieo. in Chanc. {t) Good title v. Morser, 3 Term Rep. 

293. 365. 

(jp) Cowp. Rep. 263. (u) Co. Litt. 362. 

(9) Per Lord Kenyon, C. J., 3 Term Rep. (x) Roach v. Wadham, 6 East, 289. 

370. (y) Ibid, 

(r) WiTel'a Case, HoK 45. 
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r *ifii I covenant by the *terre-tenant with \he cestuique use of the 
L J rent to be in gross, (a) 

5thly. — Fractions of estates, such as shifting the subject matter of the 
assurance to different persons on different days ;{b) conditional limita- 
tions not defeating the whole of the estate, as, for instance, providing 
that an estate-tail should cease during the life of tenant in UilJc) or as if 
he were dead,(rf) instead of as if he were dead without heirs of his body, 
which is the only determination of an estate-tail ; limitations of a fraudu- 
lent nature, as, for example, providing that a use limited to A. and his 
heirs should cease and remain over, if he gave a mortal blow to any 
person, which would prevei^t an escheat :(e) these are unknown to the 
common law, and contrary to its policy ; and they are likewise void in 
limitations of use. ' 

6thly. — ^But, in addition to the peculiarities of limitations of use, which 
have been enumerated at their proper places, may be mentioned the 
capacity of a person, who is not named in the premises, to take bj»way 
of use in the habendum ;{/) a capacity which manifestly flows from the 
general principles of the doctrine. 

7thly. — A purchaser of land, under a common law conveyance is enti- 
tled to the muniments and evidences (which Lord Coke terms the 
sinews) of the land, except there be a general warraitty ; when reason 
dictates the propriety of tlieir remaining with the grantor. (^) Hence, 
r *1S2 1 ^^ modern purchase conveyances *at the common law, a 
»- ^ grant of deeds can rarely, if ever, except perhaps where the 

grantor retains part of the lands, (A) be requisite : because covenants 
having superseded the general ^Varranty of ancient times, the deeds go 
with the land to the purchaser by operation of law. But in conveyances 
of uses it is said, that the possession of deeds appertains to the feoffee or 
covenantee ; and the reason given is, that it was so at common law ; and 
the statute of Uses, though it transfers the legal estate to the cestuique 
use, does not transfer the deeds.(t) This has been called a spungy 
rectson :(jy the doctrine, Mr. Hargrove observes, is questionable ;(k) 
and it must be confessed, that the rule accessorium sequitur suum 
principale{l) seems strictly applicable. But the point really appears to 
be settled ; and hence it has been determined that a profert is not 
-necessary in pleading a gift under the statute of Uses.(m) Therefore the 
clause respecting deeds should never be omitted in conveyances to uses, 
unless the purchaser himself be the grantee or releasee ; which is the 
usual and proper practice. If in bargains and sales, or covenants to 
stand seised, the legal right to the deeds does not pass, equity, it is pre- 
sumed, would clearly render the grantor a trustee of the deeds for the 
grantee : but in conveyances to uses, operating by transmutation, the 
deeds, if not' belonging to the cestuique use, in consequence of not being 
granted to him, are vested in his own trustee. Hence the importance 

(a) Milnes v. Branch, 6 Maule and Selw. (h) Field o. Yea, % Damf. and East, 708. 
4tl. (t) Cro. Bliz. 347. Cro. Cha.442. Noy, 

(b) I Co. 87 a. 146, 

(c) 1 Co. 86 b. 0) Whitfield v. Fauwet, 1 Yes. 394. 

(d) Mildmay's Case, 6 Co. 40 a. (Jb) 1 Inst 6 a. n. 25. 
le) Moor, 633. 3 Atk. 180. (/) Co. Litt 152 a. 
(/) 13 Rep. 66, 57. Co. Litt. 188 a. (m) 3 Term Bep. 166. 
(S) 1 Rep. 1 a. 1 Inst 6 a. 
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*of a grant of deeds is manifestly greater in the former ^ ^.^^ , 
than in the latter case. • L ^^'^ J 

Sthly. — Conveyances to uses partially exclude the doctrine of remitter. 
By the policy of the ancient law, when a person, having the right to 
land, does, without any default, acquire the possession by a deiecliVe 
title, he is uniformly remitted, or restored by the mere act of law, to 
his original estate.(n) Thus if tenant in tail enfeoff his infant son in 
fee, and die, the son, after the father's death, is remitted, (o) But in 
consequence of the statute executing the possession to the party in the 
same plight, manner, and form, as the use is limited, this doctrine is 
greatly altered in reference to uses ; and the following inferences, which 
furnish an outline of the law of remitter, as modified by the statute, may 
be drawn from the authorities : — 

1st The statute operates only on the first taker. (j») If, therefore, 
in the case put, the infant -son had been cestuique use^ he would not 
have been remitted ; nor, by consequence, had he been the grantee of a 
use by way of remainder : but, as at his death a fee-simple at common 
law descends to his, issue, such issue is remitted.(g) 

2d. The cestuique use who would have been entitled to a remitter, 
had he taken at common law, may wave the possession, and recover 
against the feoffees, and then he will be remitted.(r) 

3d. By the 32 Henry VIII. it is enacted, that no conveyance, by 
the husband of the wife's lands, shall work a discontinuance : whence, 
if a man make a ^feoffment of his wife's lands to her use, ^ i,j,g. -. 
although before that statute, the right of the wife not being ^ ^ 

within the saving of the statute of Uses, she would not have been remit- 
ted ;(s) yet now she is not in of an estate discontinued, but has a right of 
entry, which supports her remitter without even an actual entry. (/) 

9thly. — By adopting statutory conveyances, we obviate the necessity 
of entry on an exchange, which only, at common law, when the subject 
matter does not lie in grant,(2^) gives the freehold to the parties ;(x) and 
we avoid the consequent inconvenience of the exchange being nullified 
by the death of one of the parties before entry. (y) Exchanges, there- 
fore, at the present day, are usually effected by lease and release ; and 
when the exchanging parties have general powers of appointment, they 
reciprocally appoint the lands. It has been said, that the incidents of 
an exchange at common law, viz. the condition and warranty of law 
tacite implied, will be preserved :(z) but thes^ incidents are the fruits 
of the word ^^ exchange,^ \a) and when the transaction is effected by a 
lease and release, and that word excambium, which is individually re- 
quisite to an- exchange at common law,(A) is used in the operative words 
of the release, the usual condition and warranty are un- ^ *\^^ i 
doubtedly *preserved : because, as a release may enure as a •- 

(n) Litt s. 659. Co. Litt 358. Cro. (0 Duncombe v. Wingfield, Hob. 264. 

Jac. 489. Via. 8 Co. 71 b. Dyer, 191 b. 

(o) Litt. B. 660. (m) 4$ Ed. III. 20, 7 H. 4, 11. 

(b) But Co. Litt 347 b. {x) Co. Litt 50 b. 

Xq) Co. Litt 348 b. (y) Ibid. 

(r) Undj et vid. wpra^ 139, in reference (2) But Co. Litt. 271 b. 4 Cruise Dig. 32, 

to scintilla Juria. c. 6, s. 8. 

(«) Amy Townshend's Case, Dyer, 54 a. b. (a) Bustard's Case, 4 Rep. 121. 1 Inst 

Hob. 266. Plowd. HI. 173 b. 

(6) 1 Inst 61 b. 
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Srant/c) it will act as a common law exchange of the reversioD created 
y the bargain and sale, and then all which the statute does is to save an 
entry. But it is not usual to adopt this method, and rely on the effects 
which the law has inseparably annexed to the word exchange ; but to 
omit that word from the operative words of the release, and insert express 
powers of re-entry in the event of eviction. Where exchanges are 
effected by means of powers operating under the statute, there cannot be 
an implied right of entry on eviction, because that right must be descendi- 
ble to the heir, and not transmitted from one cestuique use to another, 
in succession ;(d) and hence it has been sometimes attempted, in case of 
eviction, to limit the other estate to the uses to which the estate evicted 
should stand limited at the time of the eviction : but, as such provisoes 
would give to each party an estate subject Jo a springing or shifting use, 
they are clearly void on the ground of remoteness, (c) except when de- 
feasible by the owners of the antecedent estate.(y) 

(c) Goodtitle v. Bailey, Cowp. 697. (e) Note by Mr. Sogden to Gilb. Uses, 

(/) 2 Sand. Uses, 70. 179. 

if) Vide supra, 109. 
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BARGAIN AND SALE— conttnuecl. 

what consideration is essential to a bargain and sale, 64. 

See CONSIDBRATION. 
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BARON AND FEME, 

declarations of use by, 142, 144 
appointments hyfeme coverts. See MABBiiLOE. 

BISHOP, 

when he may be in by the statute, notwithstanding the seisin and the use are 

limited to him, 52, 53. 
bargain and sale by, 128, 129. 
lease and release by, 1^. 
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his tenancy before 27 Hen. VIH., 16. 

enabled by the 1 Rich. IU.c. 1, to alien without the concurrence of the feoffeOy 21. 

he hai^ since the 27 Henry VHI. an actual and not a mere civil seisin, 131. 

a use is not executed, unless there be a cestuique use'in e«se, 131. 

who may be cestuique use, 148, 151. 

COMMONS, 

not grantable to uses before the statute, 18. 
when grantable to uses since, 117. 
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at common law, 84, 93. 

CONDITIONAL UMITATIONS, 
what, 94, 96. 

CONFIDENCE, 
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not a necessary ingredient of common law conveyances, 63. 

what consideration is requisite to covenants to stand seised, 64, 67. 

not requisite to an appointment or declaration of use, 67. 
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CONTINGENCY, 
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the event it depends on is alone uncertain, 100, 101. 
a contingent interest is transferable by estoppel, 101, 102. 

CONTINGENT USES, 

when enuring as remainders subject to the like rules as remainders, 82. 

whether a right of entry is sufficient to support them, 132, 135. 

how and when executed, 131, 133. 

how destroyed, 135, 136. 

cannot be raised in a bargain and sale to persons not in esse, 89. 
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are not within the statute, 121, 123. 
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cannot take a use without a license, 150. 

COVENANTS, 

whether they run with the land when entered into with cestuique use, 179. 
with whom covenants for title should be entered mto, 180. 
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COVENANT TO STAND SEISED, 
may create a freehold infuturo^ 41. 

the consideration of hloodor marriage requisite to its validity, 64. 
who are within the scope of the consideration, 64, 67. 
by what words it may be created, 161, 162. 
why it has Men into disuse, 162. 

CURTESY, 

not of an ancient use, 20. 

tenant by, cannot be seised to a use, 129. 

out of a trust, 30. 

even money agreed to be laid out in land, 57. 

but not where the intent is manifestly to confer a separate benefit on the wife, 57, 58. 

DECLARATION OF USE, 

does not require a consideration, 67. 

who may declare uses, 142—148. 

the manner of deckring uses, when by a distinct instrument, 162. 

precedent, 169. 

subsequent, 164. 

by what instrument, 166. 

it requires no formal words, ib. 

when it fails to prevent a resulting use» 166, 167. 

description of parcels in, 168. 

when by will, ib. 

DEED. See Co&foration. 

bargains and sales of freehold estates must be by deed, 157. 
decTaralion subsequent must foe by deed, 166. 
deeds do not pass to cestuique i»e, 182. 

DESCENT, 

of an ancient use, 20. 
when broken, 74, 75. 

DEVISE, 

of an ancient use, 19. 

uses in devises, 54. 

where executed, 56, 68. 

where not, 56, SO. 

cases in which the frame of the devise renders it difficult to predicate the quality 

of a trustee's estate, 59, 62. 
why generally analogous to uses, 34. 
revoked, when. See Revocation ; Ejcecutory Devises. 

DISCONTINUANCE, 

produced, when, 176, 177. 

DISSEISIN, 
to a use, 46. 

DISSEISOR, 

cannot be seised to a use, 190. 

DISTRESS, 

wheii transferred to cegtuique use, 116, 117. 

DOWER, 

not (^ancient use, 20. 

not of a trust, 30. 

overreached by appomtment, 172. See Jointitrb. 

ENROLMENT OF BARGAIN AND SALE, 
within what time to be made, 157. 
its efiects, 157, 158. 

what bargain and sale need not be enrolled, 158—160. 
has only the effect of giving the notoriety of livery, but is not tantamount to it in 

other respects, 159. 
a grant of a remainder does not require enrolment, 160. 

Vol. III.— 3 G 



90 IITDBX. 

ENROLMENT OF BARGAIN AND SALE-Hxm/tfiu^ 

bargains and sales of chattels not directed to Iw enrolled, 160. 

ENTAIL. See Tenant in Tail ;— Estate Tail. 

bngest period it may be rendered inviolable, 106, 107. 

ENTRY, 

for condition broken, 03. 

when necessary to be made by antuique use, 182. 
necessity of it m grantees to ases, when, 132, 134. 
effect of an entry and feofitnent by grantees to iisesy 136. 
whether a rigb$ of entry in tenant for life supports a contingent ranainder by wa y 
of use, 136. 

EQUITY, 

in what manner it regarded an ancient use, 17, 18. 
outline of with reference to trusts, 27, 31. 

ESCHEAT, ' 

whether,' if the estate of a trustee escheat, the lord takes subject to the trust, 29. 

a trust does not escheat, 30. 

lord by, cannot be seised to a use, 129. 

ESTATE FOR LIFE, 
when it passes, 43. 
preceding a contingent shifting use, 96, 99. 

ESTATE-TAIL, 

by the statute, when, 63. 
dower and curtesy annexed to, 94. 
preceding an executory use, 97, 9B, 109, 110. 
what is requisite to pass it when executory, 102. 
it precludes a perpetuity, 109. 
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is the only mode by which an executory interest can be passed, 101, 102. 
difference in the operation of a fine and recovery, 102. 
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what assurances do not work it, 179. 
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how usually effected at the present day, ib. 

when the implied right of entry on eviction is excluded, 185. 

EXECUTORY DEVISES, 

distinction in, between verba de prtesenti and verba defiUuro^ 86. 
analogous to future uses, 96. 

FEE UPON A FEE. See Shifting Uses. 
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by the trustee before the statute, 17. 

smce the statute, 135. 

it gave birth to the repetition of operative words in conveyances, 170. 

livery is the essential transfer ; the charter of feofiment but a record of the hjcty ib. 

FELONY, 29. 
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defined, 10. 
FINE, 

its operation by estoppel, 102. 
sur concessit when requisite, ib. 
efiect of its concurrence, with a bargain and sale, 159. 

its operation when levied by tenant in tail, mth an immediate reverdidn of re- 
mainder in fee, 167. 

FORFEITURE, 

evaded by the invention of ancient uses, 19. 

FREEHOLD, 

every expectant freehold at common law, what, 83. 
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FREEHOLD— €Ofittniie<i. 

how determmable at oommon law, 84.' 
how siDce the statute, ib. 

HABENDUM, 

limitation to one not named before the habendum good, when, 181. 
HEIRS. See Shkllbt's Cass. 

IMPLICATION, 

uses by, defined, 79. 

INFANT, 

en venJtre sa mere how considered, 100. 
declaration of uses by, 142. 
powers vested in, 145. 
conveyances by, 146, 148. 

INSTRUMENT. See Cap. V. passim. 

division of assurances with reference to the statute, 15S. 

INTENTION. See Usn rbbulihio. 

greatly regarded in the doctrine of uses, 68. 

INTRUDERS, 

could not be seised to a use, 130. 
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where, 52. ^ 

by way of use need not posseaB an unity of time^ 108. 
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its origin, 33. 
by force of the statute of Uses, 33, 34. 
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cannot be seised to a use, 127. 
may declare a use, 146. 
may take a use, how, 150. 

LEASE AND RELEASE, 

whether it admit a resulting use, 70, 72. 
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corporations cannot take without, 150. 

LIMITATIONS, 
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in fiivour of the fee, 60. 
of a perpetuity. See Pbrfbtuttt. *^ 

to one not named before the ht^endum. See Habbndvm. 
to prevent an escheat, 181. 
when conditional, and not defeating the whole of the estUe, ib. 

LIVERY OF SEISIN, 

its nature and efl^ts, 82, 83. See FBOFrMinr. 

LUNATIC. See Nonbane Memobt. 

MARRIAGE, 

ffift causa matrimonii pr^Blocutu See Writ. 

does not in general create an incapacity in a woman to execute a power, 144. 

proper mode of creating a power in a married woman, ib. 

when marriage suspends a power, 145. 

MERGER, 

doctrine o( excluded, when, 25, 137, 153. See aU^ JUun ahp Rilbasb. 
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MONKS, 

character of, 3, 7. 
introduced uses, 11, 12. - 
could not take a use, 140. 

MORTGAGOR, 

his tenancy, what, 16. 

NONSANE MEMORY, 

declaration of uses by persons oC 142. 

OCCUPANT, 

effect of an entry by, to the nse of anotfaer,46, 126. 
common occupancy now abolished, 46. 

PAROLE EVIDENCE, 

admitted to show the intent in resultmg uses, 70. 

PERPETUITY, 
defined, 106. 
its boundaries, 106, 107* 
the efibct of infringing them, 107. 
cases operating as exceptions or qualifications to this doctrine, 109, 112. 

PLEADING, 

of a conveyance by cestuique use, 182. 

of a lease and release. iSee Lbasb and Rslbasb* 

P0S8ESSI0 FRATRIS, 

ofB. use, 20. 

POSSESSION. iSeeTuBPASS. 

POWERS, 

kinds of, 87, 89. 
^ in what conveyances they may be reserved, 90. 
what are capable of being suspended or destroyed, and how, 99. 
when they tend to a perpetuity, 111, 112. 
husband or wile may appoint to the other under a power, 151. 
construction of, 178. 
of re-entry in exchange deeds, 184. 
See also Irfant Marbiaoe. 

PRIVITY, 

in the doctrine of ancient uses, 17. 

PROFERT, 

cestuique use may plead a deed without, 182. 

QUEEN, 

regent cannot stand seised to a use, 127. 
nor consort, ib. 

RECOVERY, 

by tenant in tail, 97. 

even when suffer^ by a copvholder of inheritance, does not alter the descent, 74. 
the future use arising from the execution of the recovery deed, what, 101. 
its operation by estoppel, 102. 

RELEASE. See Leasb and Rblbase. 

by a lord to a copyholder in fee to the use of another, 122. 

REMAINDER, 
' to whom at common law a remainder only can be limited, 52. 
where the heirs of a purchaser take a contingent remainder, 76, 77. 
when a future limitation can enure as a remainder it shall not enure as a future 

use, 81. 
defined, ib. ' 

deduction from the definition, ib. 
contingent remainder by way of use barrable, how, 82. 
the doctrine of remainders whence derived, 82, 88. 
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REMAINDEIU-cona'nttee/. 

limitation after the fee cannot be, 92. 
contingent remainder how transferable, 102. 
vested remainder grantable to uses, 114. 

what is sufficient to support contingent remainders at common law, 134. 
what is necessary to support contingent remainders by way of use. See Enrol- 
ment, 132, 134. 

REMITTER, 

considered with reference to the doctrine of Uses, 183. 

RENTS, 

a pepper-corn rent sufficient for what, 64. 

in esse comprised bv the statute of Uses, 114. 

where persons stand seised of lands to the intent that another shall receive a rent 

thereout, 114. 
rents in esse how executed, 116. 
de novo cannot be conveyed by what, ib. 

RESULTING USE, 

fundamental rule oC 68, 

applied to equitable estates, ib. 

excepted by the statute of Frauds, 68, 69. 

to whom only it can arise, 69. 

on what convejrances, 69, 72. 

founded on intention, 70. 

whether it arises on a lease and release, 70, 72. 

cases when it does not arise, 72,73. 

an important distinction explained, 73, 74- 

how the U3e results, 74, 76. 

an important efiect of a conveyance on which the results oonsideTed, 77, 79. 
REVERSION, 

under what limitation it is left in the ancestor, 73. 

comprised by the statute of Uses, 113. 

grantable by what assurances, 114. 

when it is let in and when barred, 167. 

grant of. See Ehbolment. 

REVOCATION, 

of ancient use, 19, 20. 

of a devise when, 77, 79. 

powers of not allowed at common law, 84. 

operation of appointments in pursuance of powers of, 174. 

SCINTILLA JURIS, 
considered, 133—140. 

SEISIN, 

serves the use, and must be commensurate with it, 37. 

this rule illustrated, 43. 

cestuique use has an actual seisin, 131. 

a legal title is not merged by its coincidence with the seisin to uses, 25, 137, 153. 

seism to uses still governed by its original rules, 152. 

SHELLEY'S CASE, THE RULE IN, 
what it requires, 76, 175. 

SHIFTING USE* 

defined, 91. See Use 

SPRINGING USE, 

defined, 91. See Use. 

SURRENDER, 

of copyholds cannot operate by estoppel, 179* 

where, when void as such, it may enure as a covenant to stand seised, 161, 162. 

TENANT IN TAIL, 

formerly doubted whether he could be seised to a use, 117, 118. 
may convey by bargain and sale or covenant to stand seised, 118. 
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TENANT AT WILL, 

whether feoffi>r was before the statute, 16. 
whether a mortpigor is, and when, ib. 
cestuique trust is, ib. 

TENANCY IN COMMON, 

when created by the words "equally to be divided," 177. 

TRESPASS, 

cannot be brought by cestuique use without an actual entry, 131. 

TRUSTS, 

at common law distinguished from uses, 14. 

modem sprang from the statute of Uses, 27. 

observations on, 29, 30, 31. 

whether the statute 1 Rich. 8, c. 1, is applicable to them, 31—33. 

TRUSTEE, 

how his ownership is regarded by the Court of Chancery, 29. 
corporations and the Ki^ have acquired a capacity to lie, 128. 

USE, ANCIENT, 

fruit of monastic contrivance, 4. 
doctrine of, drawn from the civil law, 6. 
use in the civil law, 10, 11. 

fenerally adopted, when, 12, 13. 
istinguished from a trust, 14. 
defined, 15. 

how considered with reference to the land, 16, 17. 
what mi^ht be conveyed to uses, 18. 
its qualities, 18—20. 
how suppressed, 21—26. 

USE, MODERN, 
defined, 35. 

its general nature, 36—38. 

Present; and arising by clear and formal declaration, 39—54. 
where the statute has no operation, 40—48. 
where the statute has operation, 48 — 53. 
importance of the difierence, 53, 54. 
Present ; and arising Gmm tiie intention manifest fh>m the nature of a testamentary 

limitation, 54 — 62. 
where executed in the beneficial devisee, 56—^ 

where not, 58, 59. 
arising hy consideration, 62 — 68. 

from the act of law, 68—80. 
Future Use defined and explained, 80. 
when a fiiture limitation shall not enure as a future use, 81. 
two of the chief attributes of an executory use, 82. 

distinction between limitations per verba de pr<esenti and verba defaJturo^ 85, 86. 
by what means and in what assurances future uses may be raised, 86—90. 
a contingent use to a person not in esse cannot be raised, when, 89. 
division of future uses, 91. 
preceded by the fee, 92. 
preceded by a particular estate, 94. 
some of their principal qualities considered, 96. 
unbarrable by the prior taker of the fee, 97. 
not exempt nom annihilation, when, 97, 98. 
a contingent shifting use limited after an estate for life, 98, 99. 
future uses cannot be conveyed, 100. 
but are devisable and descendible, 100, 101. 
may be passed by estoppel, 101 — 103. 
what may be conveyed to uses, 113 — 117. 
the estates grantable to uses, 117—123. 
who may be seised to uses, 124—141. 
who may grant uses, 141. 
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USE, MODERN-conttmieif. 
who may take uses, 198—204. 
contingent uses not executed, 131. 
with reference to the sdntiUa jurif^ 133—140. See Continobnt Uses. 

USESt STATUTE OF, 23, 25. 
e^t of, 26. 
does not execute a use on a use, 41, 119. 

VOUCHEE, 

a person to whom an executory use is limited coming in as, 96. 

WASTE, 

action of consists in privity, 54. 

WAY, 

when comprised by the statute, 117. 

WILL, 

revoked, when. See Rbvooatior. 
of copyholds, 123. 

WRIT, 

cattsa matrimonii praHocuUf 47. 



THE END. 
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